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The architecture of formal justice system in Pakistan is founded on three key 
colonial instruments which include: Indian Penal Code 1862, Code of Criminal 
Procedure1861 and Evidence Act 1872. There is a plethora of literature which 

has established that these instruments dictating the justice system in colonial India 
reflecteda pattern of imperial intent to control public morality and social order 
deploying the strategy of 'rule by law' contrary to the principles of 'rule of law' as 
enunciated in text books of law, justice and democracy.  

Pakistan's existing justice system, therefore, becomes a structural derivative of mid-
th19  century British India with little or no changes in the substantive laws; and reducing 

sporadic reform debates at mere procedural and logistical dimensions of justice 
administration. 

This has been true at both military-induced and donor-driven 'reform'interventions in 
the justice system of Pakistan. The Qanoon-e-Shahadat Order 1984 attempted to 
Islamise the Evidence Act of 1872 and resultantlynurtured a legacy of compounded 
discrimination against women and religious minorities. The last military regime 
signed $ 350 million loan with Asian Development Bank to implement Access to 
Justice Programme, which seem to have added into the public debt without 
delivering any verifiable public good and value in justice sector.However, with the 
return of democracy in 2008, the Parliament demonstrated its ability to create a 
consensus on contentious issues and delivered the Seventh National Finance 

thCommission and the 18  Constitutional Amendment in 2010 by extending a multi-
party ownership to the Charter of Democracy initially signed in May 2006 by two 
former prime ministers heading rival parties. Furthermore, the General Election 2013 
also sets a precedent in the history of Pakistan when first ever transition of power from 
one elected government to the other was completed. In the wake of this transitional 
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democracy, political parties have demanded and campaigned for more rigorous 
reforms in critical sectors like justice administration, election administration and civil 
services to name a few. 

This paper, however, limits itself to the ongoingparliamentary debates, policy 
perspectives and programmatic interventions on justice sector to reassess the 
relevance of and identify the missing links in reforms discourse with a purpose to 
informing the future framework of policy interventions. The paper is divided in three 
sections: the first section recaps four key initiatives having a direct bearing on rule of 
law and access to justice covering last three years (2013-16);the second section looks 
at the connections and disconnections of procedural dimensions of the delivery of 
justice as proposed by the Senate of Pakistan and Prime Minister's Committee on 
Legal Reforms; and third and final section concludes by analysing the underlying 
assumptions of prevalent perspectives on the rule of law and access to justice and 
enlists missing links therein which need deeper research to guide the directions of 
reforming justice sector in Pakistan. 

1.    In 'rule of law', the law is something the government serves; in 'rule by law', the government uses law as the 
most convenient way to govern.

2.   http://www.dawn.com/news/408334/providing-access-to-justice
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ACCESS TO JUSTICE: 
REVISITING PARLIAMENTARY AND 
POLICY PERSPECTIVES (2009-16)

In the aftermath of the first ever 
democratic transition in 2013 - transi-
tion from one elected government to 

the other - demands and discussions on a 
series of reforms on critical areas of 
governance seem to have intensified. 
Political parties, civil society groups and 
public in general have rightfully attached 
their expectations with democracy to 
deliver in the areas which have been 
denied by successive military regimes in 
the country. Citizens' access to justice is 
one such crucial area which needs 
immediate attention by the legislatures, 
policy makers and opinion leaders. 
Responding to these needs, some 
initiatives have been undertaken by the 
Parliament, the Governments and the 
donor community. These initiatives 
require a critical appraisal to assess their 
relevance and direction for a better 
understanding of policy environment. 
This section recaps key initiatives 
u n d e r t a k e n  by  k e y  s t a k e h o l d e r s 
focussing on last five years (2009-2016).   

(a) The Committee of the Whole 
Recently, the Senate of Pakistan under 
the dynamic leadership of Mian Raza 
Rabbani opted an innovative way of 
launching a parliamentary discourse on 
reforms of justice sector by forming 
theCommittee of the Whole.  On 18th 

May, 2015, in the 115th Session of the 
Senate of Pakistan, there was a discussion 
on a commenced Motion moved by 
Senator Syed Tahir Hussain Mashhadi on 
the subject that “the House may discuss 
the steps being taken by the Government 
to provide speedy and inexpensive 
justice in the country”. During the 
discussion, the House acknowledged the 
need and significance of the issue and 
referred the same to the Committee of 
the Whole, to consider and report.  
Accordingly, the Leader of the House, on 
19th May, 2015, moved the Senate to 
constitute the Committee of Whole to 
consider “steps/reforms for providing 
inexpensive and speedy justice in the 
country”.

The Committee of the Whole deliberated 
on the major areas which require policy 
reforms and sought recommendations 
from various organizations, resource 
persons, experts and representative 
bodies involved in the justice system. 
According to the Senate Report, more 
than 100 petitions and proposals were 
submitted before the Committee by the 
justice sector and public, including the 
contributions of the Committee to the 
Prime Minister on Legal Reforms. 

After considering the proposals, the 
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Committee of the Whole reached the 
conclusion that the system is confronted 
with a serious crisis of abnormal delay in 
adjudication. The delay in settlement of 
civil disputes, besides causing frustration 
to the litigant public also hampers the 
socio-economic development of society; 
whereas delay in criminal justice negates 
several fundamental rights including the 
right to freedom of movement and 
dignity of people. 

The Committee prepared and passed 8 
Bil ls and pronounced Recommen-
dations for legislative and administrative 
measures which include: 17 recommend-
ations for Civil Justice system, 19 for 
Criminal Justice System, 7 for Provision of 
Legal Aid and 6 recommendations for the 
Judiciary. The Bills suggesting amend-
ments in procedural laws included Code 
of Civil Procedure, 1908, Code of Criminal 
P r o c e d u r e ,  1 8 9 8 ,  a n d  t h e  L a n d 
Acquisition Act, 1894. 

(b) Prime Minister's Committee on 
Legal Reforms 
The Prime Minister constituted a Comm-
ittee on Legal Reforms on December 4, 
2014 to prepare recommendations for 
the PM's Legal Reform Package. The 
Committee completed its report in 
January 2015 and submitted the Report 
to the PM. The PM's Committee has 
identified a number of dysfunctional 
areas  and recommended remedial 
measures/ reforms in civil and criminal 
j u s t i c e  s y s t e m  e m p h a s i z i n g  o n 
automation/ information technologies, 

improving legal professions and streng-
thening alternate dispute resolution 
mechanisms. The Committee came up 
with total 77 Recommendations with 
further divisions on following sub-
sectors: 20 recommendations for Civil 
Justice System; 27 recommendations for 
Criminal Justice System; 20 recommen-
dations for Reforming Legal Profession; 4 
recommendations for  ADR and 6 
miscellaneous recommendations. A 
detailed analysis of this initiative is 
presented in Section II of the paper. 

(c) Law and Justice Commission 
of Pakistan and National Judicial 
(Policy Making) Committee
Two key institutional instruments on 
legal reforms were introduced through 
presidential ordinances by military rulers: 
the Law &Justice Commission of Pakistan 
(L&JCP) was established in 1979 under 
Zia and the National Judicial (Policy 
Mak ing) Committee (NJPMC ) was 
formulated in 2002 under Musharraf. 
There have  been  debates on the 
legitimacy, utility and relevance of these 
two forums which have been engaged in 
driving the 'reform' process in justice 
sector in the country. This paper argues 
that the Law and Justice Commission was 
deployed to 'Islamise' the legal codes of 
the country; whilst  NJPMC provided the 
forum to extend the administrative 
outreach of the Chief Justice of Supreme 
Court to the provincial and non-judicial 
domains of justice sector. Moreover, both 
of these institutions are headed by the 

Citizens' access 
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immediate 
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and opinion 
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Chief Justice of Pakistan with Chief 
Justices of High Courts as their members 
with explicitly overlapping mandates 
and little liability/obligation.

As opposed to all these examples, the 
Law and Justice Commission of Pakistan, 
consists of nine ex-officio members 
including the Chairman: 

(a) the Chief Justice of Pakistan, the 
Chairman, 

(b)  the Chief Justice of the Federal 
Shariat Court, Member; 

(c) 4Chief Justices of the High Courts, 
members,

(d) Attorney General for Pakistan, 
Member,  

(e)  the Secretary, Ministry of Law, 
Just ice  and Human R ights, 
Member; 

(f ) Chairperson for Commission on 
Women Status, Member, ex-
officio; 

(g) four members, one from each 
province, to be appointed by the 
Federal Government, on the 
r e c o m m e n d a t i o n  o f  t h e 
Chairman, in consultation with 
the chief justice of concerned 
High Court from amongst the 
persons who are or have been 
holders of a judicial or administra-
tive office, eminent lawyers or 
jurists, persons of repute and 
integrity from civi l  society, 
members of the Council of Islamic 
Ideology or teachers of law in a 
university or college.

I n  addit ion to  the members,  the 
Chairman may, on his discretion, appoint 
a suitable person or persons as member 
or members for a specified period to 
perform specified functions.

Thus the existing structure of the L&JCP is 
not in keeping with the International best 
practices and consequently does not 
correspond to the basic principle of rule 
of law i.e. separation of power. The LJC 
Premains a residue of the military regime 
and is widely perceived to be a self-
serving institution for the judiciary.  
Apart from creating conflict of interest, 
the ex-officio leadership and membe-
rship of such an important body keep the 
institution under-utilized. Based on the 
discussions regarding the scope, 
composition, role and performance of 
the L&JCP, it would be advisable to 
restructure the Commission with a 
renewed mandate to be redefined by the 
Parliament. As suggested by interna-
t ional  exper iences,  a  law reform 
commission should be a permanent 
body with a dedicated team representing 
m u l t i p l e  s t a k e h o l d e r s  i n c l u d i n g 
parliamentarians, judges, lawyers, 
academia and civil society experts on law 
and justice. 

The second important institutional 
instrument is the National Judicial Policy 
Making Committee (NJPMC), which was 
established through a presidential 
ordinance by General Pervez Musharraf 
in 2002. The constitution of the NJPMC 
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isas follows:
(a) The Chief Justice of Pakistan, 

Chairman
(b) the Chief Justice of Federal 

Shariat Court, Member
(c) Th e  C h i e f  J u s t i ce s  o f  fo u r 

Provincial High Courts, members
(d)  The Chief Justice of  Islamabad 

High Court, Member.
 
T h e  C o m m i t t e e  i s  m a n d a t e d  t o 
coordinate and harmonize judicial 
policy within the court system, and in 
coordination with the L&JCP, ensure its 
implementation. The Committee is 
responsible for (a) improving the 
capacity and per formance of the 
administration of justice; (b) setting 
performance standards for judicial 
officers and persons associated with 
performance of judicial and quasi-
judicial functions; (c) improvement in 
the terms and conditions of service of 
judicial officers and court staff, to ensure 
skilled and efficient judiciary ; and (d) 
publication of the annual or periodic 
reports of the Supreme Court, Federal 
Shariat Court, High Courts and courts 
subordinate  to  H igh Cour ts  and 
Administrative Courts and Tribunals. 

In the last 14 years of its establishment, 
the Committee seems to have failed in 
achieving its stated objectives. For 
instance, it has not been able to develop 
performance standards for judicial 
officers and persons associated with 
performance of judicial and qausi-

judic ia l  func t ions.  Capaci t y  and 
performance of the judiciary still 
remains low and efficiency of justice 
administration has not improved much. 
On a rather easier  task also,  the 
Committee defaults as the publication of 
annual reports of courts has not been 
ensured. The Supreme Court and Lahore 
High Court have not published annual 
reports since 2014. 

On a legal point, the establishment of 
Committee was challenged in the 
Supreme Court in 2015 by a lawyer with 
a request to declare it illegal and against 
the concept of the independence of 
judiciary. According to the content of the 
petition, “the provision under the 
ordinance that required the chief justice 
to be the chairman of NJPMC was in 
conflict with the basic structure of the 
constitution that ensures independence 
of the judiciary under Article 207(1b) as 
well as Article VII of the code of conduct 
of the judges that asks for avoiding 
extrajudicial duties or responsibilities”�.

This paper suggests reviewing the 
composition, mandate and jurisdictions 
of these institutions particularly in the 

th thcontext of 18  and 19  Constitutional 
Amendments which have reinstituted 
the mechanism of judicial appointments 
and have also introduced a greater 
provincial autonomy on most of the 
attendant subjects of justice administra-
tion-i.e. judiciary, police, prosecution 
and prisons etc. 

3.    http://www.dawn.com/news/1228675
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of law i.e. separation of power. The LJC 
Premains a residue of the military regime 
and is widely perceived to be a self-
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Parliament. As suggested by interna-
t ional  exper iences,  a  law reform 
commission should be a permanent 
body with a dedicated team representing 
m u l t i p l e  s t a k e h o l d e r s  i n c l u d i n g 
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isas follows:
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3.    http://www.dawn.com/news/1228675
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(d)    National Judicial Policy 2009 
Notwithstanding the legitimacy ques-
tions, the NJPMC made important 
observations and suggestions to address 
the perennial twin-problems of “backlog” 
and “delays” in the system of adminis-
tration of justice and announced 
National Judicial Policy 2009. 
 
The salient features of the National 
Judicial Policy 2009 are summarized 
below:  

Policy for Criminal Justice System:
¤ Bail applications under section 497 

of Cr.P.C. shall be decided not beyond 
a period of 3 days by the Magistrate, 5 
days by Court of Sessions and 7 days 
by the High Court.

¤ Applications for cancellation of bail 
under Sub-section (5) of section 497 
Cr.P.C. should be decided within 15 
days by the courts including High 
Court.

¤ In Criminal Cases, it is the duty of the 
police/investigating agency to 
submit Challan (Police Report) 
within a period of 14 days as 
contemplated in section 173 Cr.P.C. 
In  case of  non- complet ion of 
investigation, an interim report shall 
be submitted and in such cases, the 
court shall not grant remand beyond 
15 days' period.

¤ Non-completion of investigation 
and non-submission of Challans in 
statutory period is a major cause of 
delays in disposal of cases. Since 
P o l i c e  p l a y s  c r u c i a l  r o l e  i n 
administration of justice, therefore, 

the District Police Officers may be 
asked to ensure that the police 
should conclude investigation and 
s u b m i t  C h a l l a n s  w i t h i n  t h e 
prescribed period of 14 days. They 
may be asked that the SHOs who fail 
to comply with this  statutor y 
provision should be treated as 
inefficient officers under the Police 
Order and the court may also lodge 
complaint under section 166 PPC 
against them. The DPOs should also 
submit list of cases in which Challans 
a re  s t i l l  p e n d i n g  fo r  wa nt  o f 
investigation for inspection and 
passing appropriate orders by the 
District and Sessions Judge.

¤ All criminal cases punishable with 
imprisonment for upto 7 years 
registered after 1st January 2009 be 
kept on fast track for disposal within 
6 months.

¤ All criminal cases punishable with 
imprisonment from 7 years and 
above including death cases shall be 
decided within a period of 1 year.

¤ C a s e s  r e l a t i n g  t o  p r e v e n t i v e 
detention under section 107 read 
with section 151 Cr.P.C. should be 
decided as early as possible by 
f o l l o w i n g  t h e  p r o c e d u r e  a s 
envisaged under section 112, 117 
and 118 Cr.P.C.

¤ In criminal cases, non-represen-
tation of accused by Counsel is also a 
source of delay in trial, therefore, the 
Chief Justices of High Courts, in 
consultation with the Chairman of 
the Legal Aid Committee of the 
Provincial Bar Councils or Pakistan 13

Bar Council, may appoint lawyer in 
such cases to avoid delay. In this 
regard, a list of the advocates should 
be maintained in each district so that 
they can be appointed for provision 
of legal aid to accused person who 
cannot afford to hire the services of 
C o u n s e l s .  H o w e v e r,  p r i o r  t o 
appointing any Counsel, the option 
of selection from that list should be 
given to the accused in the interest of 
justice.

¤ To check the tendency of filing false 
and frivolous cases, the court should 
take penal action against the party 
by imposing fines under section 250 
Cr.P.C. or filing complaints under 
section 182 and 211 of the PPC.

¤ Under the Police Order 2002, the 
Police Complaints Authorities and 
District Public Safety Commissions 
are setup at various levels for 
enquiring into complaints against 
police regarding misuse of authority, 
dishonest investigation, negligence 
and inefficiency. Therefore, it is 
needed that in appropriate cases, the 
Presiding Officers should make 
references to concerned authorities 
for initiation of proceedings against 
the delinquent police officers/ 
officials.

Policy for Civil Justice System:
¤ Stay matter under Order 39 rule 1&2 

should be decided within 15 days of 
grant of interim injunction and in 
case of delay, the judicial officer 
s h o u l d  re p o r t  re a s o n s  to  t h e 
concerned Chief Justice of the High 

Court through Registrar.
¤ Appeals, Writ Petitions and other 

miscellaneous petitions pertaining 
to rent matters should be decided in 
60 days. 

¤ Revision petitions under CPC arising 
out of interlocutory orders i.e. interim 
stay orders, misjoinder and non-
joinder of necessary parties, appoint-
ment of local commissioners and 
non-payment of court fee should be 
decided within 3 months subject to 
the maintainability of such petition.

¤ In the Supreme Court and High 
Courts, priority should be given to 
dispose off old cases, except cases in 
which special orders were passed by 
court for fixation of the cases on 
specified dates.

¤ The provision of Order 11 of the C.P.C. 
regarding discovery and inspection 
should be applied properly to narrow 
down the controversies as well as 
issues leading to recording of 
statement of fewer and relevant 
witnesses. 

¤ The parties denying documents that 
may be proved later should be 
burdened with costs incurred for 
proving that document as well as 
incidental costs. 

¤ A party obtaining the affidavits of the 
witnesses in support of their petition/ 
reply, would be bound to produce 
them in the Court for cross exami-
nation and in case of its failure to do 
so, their evidence shall be excluded 
from consideration.

¤ The courts should make use of 
section 89A C.P.C. to resolve disputes 

Notwithstanding 
the legitimacy 
ques-tions, the 
NJPMC made 
important 
observations and 
suggestions to 
address the 
perennial twin-
problems of 
“backlog” and 
“delays” in the 
system of 
adminis-tration 
of justice and 
announced 
National Judicial 
Policy 2009. 

In the Supreme 
Court and High 
Courts, priority 
should be given 
to dispose off old 
cases, except 
cases in which 
special orders 
were passed by 
court for fixation 
of the cases on 
specified dates.
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through Alternate Dispute Resolu-
t i o n  i n c l u d i n g  c o n c i l i a t i o n , 
mediation and arbitration or any 
such other appropriate mode. 

¤ The present strength of process 
serving agencies is inadequate and 
should be appropriately increased 
and alternate methods of service 
including courier service be used as 
ordinary mode of effecting service. 

¤ The courts should take strict action 
against parties or witnesses who 
cause deliberate delay, through 
imposition of costs. 

¤ Execution proceedings should be 
completed quickly for satisfying the 
decree. 

¤ T h e  c o u r t  s h o u l d  d i s c o u r a g e 
frequent interlocutory applications 
for concentration on disposal of cases 
as a whole.

¤ To check filing of false and frivolous 
cases, the courts should impose 
compensatory costs under section 35-
A of the C.P.C. Similarly, on the patron 
of High Court of Sindh, the other High 
Courts may also amend the relevant 
rules for incorporation of a provision 
to impose a cost upto rupees one 
hundred thousand for false, frivolous 
and vexatious litigation.

These policy guidelines were made in 
order to provide a framework of action for 
clearing the backlog and to ensure the 
expeditious disposal of cases, adopting a 
similar viewpoint and solutions to the 
proposals of the Committee of the Whole 

and the Committee to the Prime Minister 
which are the subject matter of this review.

According to a report presented before 
the National Assembly in January 2015, it 
was stated that more than 1.793 million 
cases are still pending in Supreme Court, 
High courts and in the districts courts all 
over the country. The said statistics 
demonstrate that the judiciary is still 
facing the daunting task of tackling a 
massive pile of pending cases, and 
National Judicial Policy that was aimed at 
streamlining the country's judicial 
system and to clear a huge backlog, has 
not achieved its stated objectives despite 
the lapse of five years.  

Calls for the review of judicial policy were 
made by the CJ⁴ in 2014. However, the 
policy has not been revised so far and 
neither has the committee published its 
mandatory annual report since the last 
two years. No publically accessible 
mechanism of tracking the relevance, 
utility and implementation of the policy 
is available. Earlier, at the time of its 
announcement, the Judicial Policy was 
rejected and protested against by 
lawyers on account of quality-efficiency 
debate⁵. The quick disposal of cases was, 
however, vehemently opposed by the 
bar associations by observing strikes and 
protests on the grounds that the 
r e c o m m e n d a t i o n  o f  t h e  j u d i c i a l 
conferences did not carry the mandate of 
law. 

4.    http://www.dawn.com/news/1133378
5.    http://nation.com.pk/lahore/11-Sep-2010/Quality-of-justice-compromised-on-speedy-disposal-of-cases
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SECTION - II

According to a 
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in the districts 
courts all over 
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demonstrate that 
the judiciary is 
still facing the 
daunting task of 
tackling a 
massive pile of 
pending cases, 
and National 
Judicial Policy 
that was aimed 
at streamlining 
the country's 
judicial system 
and to clear a 
huge backlog, 
has not achieved 
its stated 
objectives 
despite the lapse 
of five years.  
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Based on the data sets, discussions 
and contents of policy reforms 
generated by the Prime Minister's 

Committee on Legal Reforms and the 
Committee of the Whole (Senate), this 
section of the paper analyses the 
p r o c e d u r a l  d i m e n s i o n s  o f  t h e 
recommendations and suggestions 
presented by these two key policy 
initiatives/narratives on access to justice. 
By doing so, the paper presents a 
summary of the recommendations and 
offers an independent analysis to assess 
the relevance, justification, viability and 
utility of suggested instruments of 
change or reform targeted at streng-
thening access to justice in Pakistan. 

The paper reviews 77 recommendations 
presented by the Prime Minister's 
Committee on Legal Reforms; with 
further divisions on following sub-
sectors: 20 recommendations for Civil 
Justice System; 27 recommendations for 
Criminal Justice System; 20 recommen-
dations for Reforming Legal Profession; 4 
recommendations for  ADR and 6 
miscellaneous recommendations.

The paper also reviews proceedings and 
outcomes of the Committee of the Whole 

including 8 Bills as well as 17 recommen-
dations for legislative and administrative 
measures for Civil Justice System; 19 
recommendations for Criminal Justice 
System; 7 recommendations for the 
Provision of Legal Aid; 6 recommen-
dations for Judiciary. The Bills suggesting 
a m e n d m e n t s  i n  p ro ce d u r a l  l aws 
included Code of Civil Procedure, 1908, 
Code of Criminal Procedure, 1898, and 
the Land Acquisition Act, 1894. 

The paper focuses on following key issues 
related to criminal and civil justice system 
respectively: 

Criminal Justice System 
¤ Timely Submission of Report/ 

Challan
¤ Prompt Recording of Witness 

Statement
¤ Restricting the Number of 

Adjournments
¤ Registration of False Complaints
¤ Registration of First Information 

Report (FIR) 
¤ Prevention of Corrupt Practices & 

Dishonest Investigation by the 
Police

¤ Revisionary Jurisdiction
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Civil Justice System 
¤ Provisions of time limitation and their 

compliance
¤ Preliminary Scrutiny of Cases
¤ Curtailing the Number of Adjournments
¤ Monitoring of time limitations
¤ Revisionary jurisdiction causes delay
¤ Payment of Process Fee

¤ Drafting and Registration of 
        Agreements - legalities
¤ Frivolous Litigation and abuse 
        of Interim Injunction
¤ Stay of Proceedings of Trial
¤ Execution of Decrees 
¤ Written Arguments
¤ Strength of Judiciary  

Criminal Justice System

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Timely 
Submission of 
Report U/s 
173Cr.P.C/
Challan

Timely submission of the 
challan within 14 days be 
made an integral part of 
the aforementioned 
performance appraisal 
mechanism for 
investigation officers and 
appropriate disciplinary 
action be taken against 
such officers who are 
found to be involved in 
causing delay. The relevant 
Police Rules be amended 
accordingly.

“Section 173 of the 
Cr.P.C shall be 
amended to ensure 
timely completion 
of investigation.”

“Amendment of Section 
173, Act V of 1898. In the 
Code of Criminal 
Procedure, 1898, in 
section 173, a) in sub-
section (1), the words and 
commas “without 
unnecessary delay” shall 
be substituted with the 
words “ within a period of 
fourteen days from the 
date of recording of the 
of the first information 
report under section 154.”

b) in sub-section (1), in 
the proviso, after the 
words “made until then”, 
the words “alongwith the 
reasons for non-
completion of 
investigation” shall be 
added”

the paper 
presents a 
summary of the 
recommendation
s and offers an 
independent 
analysis to assess 
the relevance, 
justification, 
viability and 
utility of 
suggested 
instruments of 
change or reform 
targeted at 
strengthening 
access to justice 
in Pakistan. 
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Civil Justice System 
¤ Provisions of time limitation and their 

compliance
¤ Preliminary Scrutiny of Cases
¤ Curtailing the Number of Adjournments
¤ Monitoring of time limitations
¤ Revisionary jurisdiction causes delay
¤ Payment of Process Fee

¤ Drafting and Registration of 
        Agreements - legalities
¤ Frivolous Litigation and abuse 
        of Interim Injunction
¤ Stay of Proceedings of Trial
¤ Execution of Decrees 
¤ Written Arguments
¤ Strength of Judiciary  
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causing delay. The relevant 
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accordingly.

“Section 173 of the 
Cr.P.C shall be 
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timely completion 
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report under section 154.”

b) in sub-section (1), in 
the proviso, after the 
words “made until then”, 
the words “alongwith the 
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completion of 
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added”

the paper 
presents a 
summary of the 
recommendation
s and offers an 
independent 
analysis to assess 
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Analysis

The existing provisions of s. 173 Cr.P.C provide a mechanism for submission of final report of investigation 
after the registration of first information report under section 154 Cr.P.C which is conventionally termed as 
challan. The proposed amendment in s. 173 Cr.P.C would substitute the existing words in sub-section 1 
'without unnecessary delay' with a specific timeline of 'a period of fourteen days form the date of recording of 
the first information report under section 154 Cr.P.C'. 

It may be noted that the proviso of sub-section 1 of Section 173 Cr.P.C stipulates that the investigation be 
completed within fourteen days and in case of non-compliance the in-charge of police station shall within 
three days submit an interim report stating the result of the investigation made until then.

The intent of the Committee of the Whole to introduce the proposed amendment indicates that the 
timeline for the submission of report by the police officer should be made mandatory. The reading of the 
aforesaid proviso of s.173 Cr.P.C makes it clear that it already contains the rationale and intent of the 
proposed amendment for speedy submission of report which has to be filed within three days after the 
expiry of first fourteen days and the court shall commence the trial on the basis of such report which may 
be interim or final. 

The substitution of 'without unnecessary delay' with 'a period of fourteen days form the date of recording of 
the first information report under section 154 Cr.P.C' would not bring any radical change to ensure the 
speedy completion of investigation, particularly, in the presence of first proviso which provides further 
three days' time after the expiration of fourteen days provided for the completion of investigation. Despite 
the proposed substitution in the provision, the time available to the investigating officer for submission of 
report under section 173 Cr.P.C will remain seventeen days with or without amendment. 

Furthermore, the superior courts of Pakistan while interpreting s. 173 Cr.P.C have already made it 
mandatory for the investigative agencies to comply with the time line provided in said section. In the case 
of Rehan vs. The State (2009 SCMR 181), the Supreme Court of Pakistan held that the Investigating 
Agency should strictly adhere to the provisions of Section 173(1) Cr.P.C and must submit interim challan 
through Public Prosecutor for trial. 

In addition to the above, the Supreme Court has observed that the non-filing of challan/report before the 
competent court within the prescribed period would amount to a violation of the fundamental right of 
liberty of an arrested accused guaranteed under Article 9 of the Constitution of Pakistan, 1973. It has been 
held that Police Officer is duty bound to furnish justification of the detention of accused in custody if 
report u/s 173 Cr.P.C has not been filed and trial has not been commenced, otherwise in absence of report 
of a police officer or challan, detention of the accused would be unjustified and against the provisions of 
law.” Muhammad Aslam Vs. District Police Officer Rawalpindi (2009 SCMR 141) & Hakim Mumtaz 
Ahmad Vs. The State (PLD 2002 SC 590)

19

In view of the above discussion, it is abundantly clear that the timeline for the submission of report has 
already been provided in s.173 Cr.P.C and the superior courts of Pakistan have also emphasized and 
directed the investigating agencies in a number of cases to comply with the said mandatory provisions. 

However, it has been observed that, usually, the final report or interim report in terms of section 173 Cr.P.C 
is never submitted within the prescribed period before the court of competent jurisdiction and resultantly 
trial cannot commence as per the wisdom contained in the provision, causing gross delay in the 
dispensation of justice.

The situation gets further complicated in view of, Article 18-A of the Police Order 2002 whereby three tiers 
of investigation are provided to the person dissatisfied with the outcome of investigation. 

The indicative sequence of transfer of investigation is: an application for transfer of investigation is moved 
before the Head of District Police, who, within seven working days, after obtaining the opinion of District 
Standing Board may transfer the investigation to any other investigating officer or a team of investigating 
officers higher in rank than the previous officer. 

If the parties are not satisfied, thereafter, any one of them can move second application before the 
Regional Police Officer, who, within seven working days, after obtaining the opinion of Regional Standing 
Board or recording the reasons therefor may transfer the investigation to any other investigating officer or 
a team of investigating officers of a rank equal to or higher than the rank of previous officers.

If the parties remain dissatisfied with result of third investigation, any aggrieved party can submit 
application for further transfer of investigation before the Provincial Police Officer, who, within thirty days, 
after obtaining the opinion of Standing Review Board may transfer the investigation to any other 
investigating officer or a team of investigating officers of a rank equal to or higher than the rank of 
previous officers. 

In view of the above, after the registration of a criminal case, any aggrieved person can move for the 
transfer of investigation from the first investigating officer to the District Standing Board, Regional 
Standing Board and Standing Review Board, in that order.

The composition of each Standing Board will be as follows: District Standing Board will comprise of 
Superintendent of Police (SP) as chairperson and two Deputy Superintendents of Police (DSPs) as 
members. The Regional Standing Board will consist of Superintendent of Police (SP) as chairperson and 
two Superintendents of Police (SPs) as members. Likewise, the Standing Review Board will be comprised 
of Deputy Inspector General of Police (DIG) as chairperson and two Superintendents of Police (SPs) as 
members.  
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Analysis
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The time likely to be consumed in availing the statutory right of change of investigation would be of many 
months. As forty four days' statutory time is provided for only deciding the applications moved for transfer 
of investigation from first change of investigation to the last. 

The proposed amendment in s. 173 Cr.P.C intends to achieve the goal of timely completion of investigation 
and submission of final report before the court of competent jurisdiction for commencing the trial is not 
attainable in view of the irreconcilable mechanism provided in the section 173 Cr.P.C and Article 18A of the 
Police Order 2002. Article 18A Police Order, 2002 does not provide any time limit for the completion of 
investigation or for submission of final report. However, forty four days' time is provided for decision on 
the applications moved by the aggrieved parties for transfer of investigation. Therefore, the dream of 
expeditious completion of investigation and efficacious submission of final or interim report by the police 
officer can hardly be realized. 

The question arises whether the proposed amendment in section 173 Cr.P.C is not inconsistent with 
and contrary to the provisions contained in Article 18-A of the Police Order 2002. Were these anomalies 
considered by the Committee of the Whole in holistic and comprehensive manner while proposing the 
amendment in section 173 Cr.P.C?

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Statements 
U/s 161 Cr.P.C

Prompt Recording of 
witness Statement

Amendment be made in 
Section 161 of Cr.P.C. 
providing that the 
investigation officer must 
record the evidences in 
writing in a timely manner 
and on the spot, as the 
case may be.

“The investigation 
officer must record 
the evidence in 
writing in a timely 
manner and on the 
spot, as the case 
may be”

“Amendment of Section 
161, Act V of 1898. In the 
Code of Criminal 
Procedure, 1898, in 
section 161, in sub-
section (1), after the word 
“may”, the words and 
commas “,as far as 
practical on the spot or 
without causing much 
delay,” shall be added”

Analysis

The existing provisions of section 161 Cr.P.C obligates the investigating officer that he may examine any 
person supposed to be acquainted with the facts and circumstances of the case while making the 
investigation. Such person shall then be bound to answer all questions put to him relating to such case 
and the answers given by him may be reduced into writing by the investigating officer. 

The proposed amendment by the Committee of the Whole in the said section necessitates the 
investigating officer that he would visit the place of occurrence as soon as practical and without causing 
much delay so as to collect evidence from the spot and preserve the scene to avoid the destruction of 
evidence.

Ironically, Chapter XXV of the Police Rules 1934 prescribes a comprehensive mechanism for the 
investigation and places mandatory duty upon the investigating officer to visit the place of occurrence 
and to collect evidence from the spot without causing delay.

The rule 25.10 of Chapter XXV of the Police Rules 1934 stipulates that a police officer shall proceed to the 
scene immediately, shall take all possible steps to preserve the scene of the crime from disturbance, to 
record particulars of and secure the presence of potential witnesses, obtain information relating to the 
case and arrest the culprit. In addition, by virtue of rule 25.13 the police officer has to prepare two plans of 
the scene to be submitted with the charge sheet or final report and the other to be retained for 
departmental use.

In view of the above, it is noted that rule 25.10 makes it mandatory for the police officer to visit the crime 
scene immediately; whereas under the proposed amendment, a discretion has been provided to him by 
introducing the words 'as far as practical or without causing much delay'. 

The operational significance of the word 'may' occurring in the existing section has a binding and 
commanding consequence than the proposed word 'as for as practical' is concerned. The proposed 
amendment confers wide and blind discretionary powers upon investigating officer to determine himself 
the question of 'practicality and delay' in approaching the crime scene. The investigating officer may have 
multiple subjective justifications for not complying with the mandate of proposed amendment.  

Furthermore, there would be no check upon the exercise of the said discretionary power by investigating 
officer determining the causes of 'practicality and delay'. He would be able to exploit the situation suitably 
by excusing himself from the compliance of law.   

In view of the above perspective, the proposed amendment hardly seems to conform to scheme of law 
pertaining to the immediate arrival of investigating officer on place of occurrence to collect and preserve 
evidence besides recording statements of potential witnesses. The proposed amendment would not 
materialize the intent of the Committee of the Whole to record the evidence of persons acquainted with 
the crime in timely manner and on the spot. 2

1
Access to Justice in Pakistan: A

 Review
 of Parliam

entary and Policy PerspectivesAc
ce

ss
 to

 Ju
st

ic
e 

in
 P

ak
is

ta
n:

 A
 R

ev
ie

w
 o

f P
ar

lia
m

en
ta

ry
 a

nd
 P

ol
ic

y 
Pe

rs
pe

ct
iv

es



2
0
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months. As forty four days' statutory time is provided for only deciding the applications moved for transfer 
of investigation from first change of investigation to the last. 

The proposed amendment in s. 173 Cr.P.C intends to achieve the goal of timely completion of investigation 
and submission of final report before the court of competent jurisdiction for commencing the trial is not 
attainable in view of the irreconcilable mechanism provided in the section 173 Cr.P.C and Article 18A of the 
Police Order 2002. Article 18A Police Order, 2002 does not provide any time limit for the completion of 
investigation or for submission of final report. However, forty four days' time is provided for decision on 
the applications moved by the aggrieved parties for transfer of investigation. Therefore, the dream of 
expeditious completion of investigation and efficacious submission of final or interim report by the police 
officer can hardly be realized. 
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and contrary to the provisions contained in Article 18-A of the Police Order 2002. Were these anomalies 
considered by the Committee of the Whole in holistic and comprehensive manner while proposing the 
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and the answers given by him may be reduced into writing by the investigating officer. 

The proposed amendment by the Committee of the Whole in the said section necessitates the 
investigating officer that he would visit the place of occurrence as soon as practical and without causing 
much delay so as to collect evidence from the spot and preserve the scene to avoid the destruction of 
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Ironically, Chapter XXV of the Police Rules 1934 prescribes a comprehensive mechanism for the 
investigation and places mandatory duty upon the investigating officer to visit the place of occurrence 
and to collect evidence from the spot without causing delay.

The rule 25.10 of Chapter XXV of the Police Rules 1934 stipulates that a police officer shall proceed to the 
scene immediately, shall take all possible steps to preserve the scene of the crime from disturbance, to 
record particulars of and secure the presence of potential witnesses, obtain information relating to the 
case and arrest the culprit. In addition, by virtue of rule 25.13 the police officer has to prepare two plans of 
the scene to be submitted with the charge sheet or final report and the other to be retained for 
departmental use.

In view of the above, it is noted that rule 25.10 makes it mandatory for the police officer to visit the crime 
scene immediately; whereas under the proposed amendment, a discretion has been provided to him by 
introducing the words 'as far as practical or without causing much delay'. 

The operational significance of the word 'may' occurring in the existing section has a binding and 
commanding consequence than the proposed word 'as for as practical' is concerned. The proposed 
amendment confers wide and blind discretionary powers upon investigating officer to determine himself 
the question of 'practicality and delay' in approaching the crime scene. The investigating officer may have 
multiple subjective justifications for not complying with the mandate of proposed amendment.  

Furthermore, there would be no check upon the exercise of the said discretionary power by investigating 
officer determining the causes of 'practicality and delay'. He would be able to exploit the situation suitably 
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Adjournment 
Culture

Restricting the Number of 
Adjournments

Appropriate amendment 
be made in the Code of 
Criminal Procedure, 1898, 
to provide for conducting 
criminal trials on day to 
day basis without any 
unnecessary adjournment. 
Cases be allowed to be 
adjourned only in 
exceptional circumstances 
and for not more than two 
days and no more than 2 
to 3 adjournments be 
allowed during the whole 
trial. Appropriate 
amendments be also made 
in the Code of Criminal 
Procedure, 1898, in order 
to allow for imposition of 
punitive costs on parties 
and counsels involved in 
unnecessary delay in the 
trial.

Fixation of Maximum 
Period for Criminal Trial
The maximum period for 
conducting a criminal trial 
should be fixed to be not 
more than six months in 
any case. An amendment 
be made to this effect in 
the Criminal Procedure 
Code, 1898.

“The maximum 
period for 
conducting a 
criminal trial should 
be fixed to be not 
more than six 
months in any case.”

“Appropriate 
amendment be 
made in the Code of 
Criminal Procedure, 
1898, to provide for 
conducting criminal 
trials on day to day 
basis without any 
unnecessary 
adjournment. Cases 
be allowed to be 
adjourned only in 
exceptional 
circumstances and 
for not more than 
two days and no 
more than 2 to 3 
adjournments be 
allowed during the 
whole trial.”

“Insertion of Section 265- 
O, Act V of 1898. In the 
Code of Criminal 
Procedure, 1898, after 
section 265-N, the 
following new section shall 
be added, namely,- 

“265-O. Adjournments and 
Period of trial.- 

(1) The trial shall be 
concluded within a period 
of six months.

(2) The trial shall be 
conducted on daily basis 
without unnecessary 
adjournments: 

Provided that the Court 
may grant adjournment 
only in exceptional 
circumstances:

Provided further that not 
more than five 
adjournments shall be 
allowed during the whole 
period of trial.”

Analysis

The Committee of the Whole proposes the addition of Section 265-O in the Code of Criminal Procedure to 
minimize the period for conducting a criminal trial and to avoid adjournment culture. It has been 
recommended that the trial shall be concluded within 6 months and the same be conducted on daily basis 
without unnecessary adjournments save for exceptional circumstances. However, the exceptional 
circumstances were not defined in the proposed amendment. The absence of appropriate definition 
clause pertaining to 'exceptional circumstances' would lead to exercise of unstructured discretion inviting 
further litigation in matter of adjournment. In such an eventuality, aggrieved party would invariably 
invoke the court of higher jurisdiction seeking determination of exceptional circumstances, thus, 
rendering proposed amendment fruitless.  

The pattern of inserting and introducing time bound provisions for conclusion of trial/cases is already in 
vogue but unfortunately such provisions have never been meaningfully adhered to being merely 
directory in nature entailing no penal consequences. Moreover, no penalty has been suggested against 
defaulting party in case of non-compliance of the time bound provisions; therefore, this amendment 
would hardly bring any change in the pace of trial. Similar provisions are available in various statutes 
holding it mandatory to conclude cases within a specific period of time; and it has been observed that they  
have failed to yield any fruit.   

For example, Section 16 (a) of NAB Ordinance, 1999 provides a 30 days' time period for conclusion of trial, 
but no trial has ever been concluded within the prescribed period as mentioned. 

Similarly, under Section 5 of Anti-Terrorism Act, 1997, seven working days are provided to decide the 
appeal by the High Court but no appeal has ever been decided within the stipulated period. 

Likewise, Section 30(5) of Punjab Consumer Protection Act, 2005 holds it mandatory for the consumer 
court to decide a complaint within six months after issuing of summons, but it has been noticed that no 
claim is decided within 6 months rather it takes years to decide. 

Section 19 (7) of the Financial institution (Recovery of Finances) Ordinance 2001 provides thirty days' time 
for completion of investigation of claims and objection in respect of attachment or sale of any property; 
and Section 22(4) ibid provides a time frame to decide the appeal within 90 days by the High Court but in 
reality, neither investigation is completed nor appeals are decided within the given period. 

Additionally, the Criminal Procedure Code, 1898 already contains the rationale of said proposed 
amendment in provisions of section 344 Cr.P.C; wherein parameters, situations and circumstances have 
been mentioned for regulating adjournments. It also places substantial onus upon court to record reasons 
in writing for granting adjournment. 
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments
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Period of trial.- 
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concluded within a period 
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adjournments: 

Provided that the Court 
may grant adjournment 
only in exceptional 
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Provided further that not 
more than five 
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allowed during the whole 
period of trial.”
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vogue but unfortunately such provisions have never been meaningfully adhered to being merely 
directory in nature entailing no penal consequences. Moreover, no penalty has been suggested against 
defaulting party in case of non-compliance of the time bound provisions; therefore, this amendment 
would hardly bring any change in the pace of trial. Similar provisions are available in various statutes 
holding it mandatory to conclude cases within a specific period of time; and it has been observed that they  
have failed to yield any fruit.   

For example, Section 16 (a) of NAB Ordinance, 1999 provides a 30 days' time period for conclusion of trial, 
but no trial has ever been concluded within the prescribed period as mentioned. 

Similarly, under Section 5 of Anti-Terrorism Act, 1997, seven working days are provided to decide the 
appeal by the High Court but no appeal has ever been decided within the stipulated period. 

Likewise, Section 30(5) of Punjab Consumer Protection Act, 2005 holds it mandatory for the consumer 
court to decide a complaint within six months after issuing of summons, but it has been noticed that no 
claim is decided within 6 months rather it takes years to decide. 

Section 19 (7) of the Financial institution (Recovery of Finances) Ordinance 2001 provides thirty days' time 
for completion of investigation of claims and objection in respect of attachment or sale of any property; 
and Section 22(4) ibid provides a time frame to decide the appeal within 90 days by the High Court but in 
reality, neither investigation is completed nor appeals are decided within the given period. 

Additionally, the Criminal Procedure Code, 1898 already contains the rationale of said proposed 
amendment in provisions of section 344 Cr.P.C; wherein parameters, situations and circumstances have 
been mentioned for regulating adjournments. It also places substantial onus upon court to record reasons 
in writing for granting adjournment. 

2
3

Access to Justice in Pakistan: A
 Review

 of Parliam
entary and Policy PerspectivesAc

ce
ss

 to
 Ju

st
ic

e 
in

 P
ak

is
ta

n:
 A

 R
ev

ie
w

 o
f P

ar
lia

m
en

ta
ry

 a
nd

 P
ol

ic
y 

Pe
rs

pe
ct

iv
es



2
4

Analysis

Furthermore, precedents are available which put emphasis upon the underlying principle of Section 344 
Cr.P.C. The superior courts while interpreting the said section, have further highlighted and stressed upon 
the duties and functions of court and scope of provision in the administration of justice while granting 
adjournment in an appropriate manner. 

Therefore, non-availability of provisions pertaining to time frame for conclusion of trial in Cr.P.C is not the 
only cause of delay in decision of cases. An in-depth problem analysis is required to understand the root 
cause of the issue of delay in decisions. There is a need of capacity building of the Bench and the Bar and to 
make sure the compliance of existing provisions for conclusion of cases rather to insert or further amend 
the statute.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Registration 
of false 
complaints. 
Section 182-
PPC

Amendment in Section 
182 of the P.P.C

In order to prevent 
registration of false 
complaints before the 
police, Section 182 of the 
P.P.C. be amended so as 
to provide for the 
punishment of at least 7 
years for registration of 
false complaint before 
the police. Furthermore, 
the offence be declared 
as non-bailable.

“Section 182 of the 
Pakistan Penal Code, 
1860, shall be 
amended to enhance 
the punishment for 
giving false 
information with 
intent to cause 
public servant to use 
his lawful power to 
the injury of another 
person”

“Amendment of Section 
182, Act XLV of 1860. In 
the Pakistan Penal Code, 
1860, in section 182, for 
the words “six months, 
or with fine which may 
extend to three 
thousand rupees” with 
the words “three years, 
or with fine which may 
extend to two hundred 
thousand rupees” shall 
be substituted.”

Analysis

The existing provisions of section 182 PPC carry the punishment for six months' imprisonment or a fine up 
to Rs. 3000/- or both. The proposal to enhance punishment for providing false information is a step in the 
right direction to create deterrence against fake and false informers and provide protection against false 
implication of innocent people.

2
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Analysis

This proposed amendment under section 182A can be a significant deterrence against the usual 
exploitative pattern of authoritarian police who pursuant to extraneous consideration, deploys the 
instrument of law for oppression and subjugation of people; thus, this amendment is welcomed.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Registration 
of FIR. 
Section 154 
Cr.P.C

Section 154 of the Cr.P.C. 
be amended so as to make 
it mandatory for the 
informant to file an 
undertaking that the 
information being filed by 
him is correct, and a 
standard form of this 
undertaking be prescribed 
which should clearly state 
that in case of providing 
false information, the 
complainant shall be 
proceeded against in 
accordance with section 
182of the P.P.C….

“A new section shall 
be inserted in the 
Pakistan Penal Code, 
1860, to provide 
deterrence for 
registration of false 
information by a 
police officer.”

“Insertion of new Sections 
182A and 182B , Act XLV of 
1860. In the Pakistan Penal 
Code, 1860, after section 
182, the following new 
sections 182A and 182B 
shall be inserted, namely,-
“182 A. Registration of false 
information by a police 
officer. A police officer who 
knowingly and falsely 
registers a first information 
report for some alleged 
offence reported to him 
wherein such officer has 
reason to believe that no 
such offence has been 
committed shall be 
punished with an 
imprisonment of either 
description which may 
extend to three years or 
with fine which may 
extend to two hundred 
thousand rupees or with 
both.
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Analysis
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the duties and functions of court and scope of provision in the administration of justice while granting 
adjournment in an appropriate manner. 
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only cause of delay in decision of cases. An in-depth problem analysis is required to understand the root 
cause of the issue of delay in decisions. There is a need of capacity building of the Bench and the Bar and to 
make sure the compliance of existing provisions for conclusion of cases rather to insert or further amend 
the statute.
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Amendments

Registration 
of false 
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Section 182-
PPC

Amendment in Section 
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In order to prevent 
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police, Section 182 of the 
P.P.C. be amended so as 
to provide for the 
punishment of at least 7 
years for registration of 
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the police. Furthermore, 
the offence be declared 
as non-bailable.

“Section 182 of the 
Pakistan Penal Code, 
1860, shall be 
amended to enhance 
the punishment for 
giving false 
information with 
intent to cause 
public servant to use 
his lawful power to 
the injury of another 
person”

“Amendment of Section 
182, Act XLV of 1860. In 
the Pakistan Penal Code, 
1860, in section 182, for 
the words “six months, 
or with fine which may 
extend to three 
thousand rupees” with 
the words “three years, 
or with fine which may 
extend to two hundred 
thousand rupees” shall 
be substituted.”

Analysis

The existing provisions of section 182 PPC carry the punishment for six months' imprisonment or a fine up 
to Rs. 3000/- or both. The proposal to enhance punishment for providing false information is a step in the 
right direction to create deterrence against fake and false informers and provide protection against false 
implication of innocent people.
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Analysis

This proposed amendment under section 182A can be a significant deterrence against the usual 
exploitative pattern of authoritarian police who pursuant to extraneous consideration, deploys the 
instrument of law for oppression and subjugation of people; thus, this amendment is welcomed.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Registration 
of FIR. 
Section 154 
Cr.P.C

Section 154 of the Cr.P.C. 
be amended so as to make 
it mandatory for the 
informant to file an 
undertaking that the 
information being filed by 
him is correct, and a 
standard form of this 
undertaking be prescribed 
which should clearly state 
that in case of providing 
false information, the 
complainant shall be 
proceeded against in 
accordance with section 
182of the P.P.C….

“A new section shall 
be inserted in the 
Pakistan Penal Code, 
1860, to provide 
deterrence for 
registration of false 
information by a 
police officer.”

“Insertion of new Sections 
182A and 182B , Act XLV of 
1860. In the Pakistan Penal 
Code, 1860, after section 
182, the following new 
sections 182A and 182B 
shall be inserted, namely,-
“182 A. Registration of false 
information by a police 
officer. A police officer who 
knowingly and falsely 
registers a first information 
report for some alleged 
offence reported to him 
wherein such officer has 
reason to believe that no 
such offence has been 
committed shall be 
punished with an 
imprisonment of either 
description which may 
extend to three years or 
with fine which may 
extend to two hundred 
thousand rupees or with 
both.
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Investigation 
by police

Prevention of Corrupt 
Practices & Dishonest 
Investigation by the Police.

It is proposed that a new 
provision be added to the 
Pakistan Penal Code, 1860, 
under which any police 
officer who conducts 
investigation dishonestly in 
breach of his duties, or is 
involved in corrupt 
practices, shall be punished 
with imprisonment, which 
may extend to three years, 
or with fine, or with both. 
This offence should be 
declared as non-bailable 
and non-compoundable.

Punishment should 
be enhanced

182B. Dishonest or false 
investigation, etc. A 
police officer 
responsible for conduct 
of dishonest or false 
investigation of any 
offence shall be 
punished with an 
imprisonment of either 
description which may 
extend to three years or 
with fine which may 
extend to two hundred 
thousand rupees or 
with both.”

Analysis

The proposed amendment under section 182-B, provides punishment for police officer accused of 
dishonest investigation. However, to deal with police officer accused of dishonest investigation, a 
separate trial would be cumbersome, painful and yielding little benefits.  Instead of registering a separate 
FIR for the commission of offence under this section, the court trying the case should be empowered to 
punish delinquent officer or dishonest investigator in the same manner as is already provided in section 
27 of ATA, 1997. By adopting section 27 ATA, 1997, the anguish of separate trial can be avoided besides 
providing efficacious remedy against the negligent and dishonest conduct of investigating officer.  This 
will save from second round of litigation in shape of registering a separate FIR and commencing a separate 
trial thereupon. 

For better understanding the section 27 of ATA, 1997 is reproduced here:-
27. Punishment for defective investigation.- 

If a special Court or “a High Court” comes to conclusion during the course of or at the conclusion of the trial that 
the investigating officer, or other concerned officers have failed to pursue the case properly and in breach of 
their duties it shall be lawful for such Court or, as the case may be “High Court” to punish the delinquent officers 
with imprisonment which may extend to two years, or with fine or with both by resort to summary proceedings.

2
6

2
7

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Revisionary 
Jurisdiction

“Revisions are great 
source of delays. No such 
power exists in the United 
Kingdom and the United 
States of America. 
Revision powers as given 
in section 435 and 439 
Code of Criminal 
Procedure, 1898, shall be 
abolished.”

“Omission of Sections 
435 and 439, Act V of 
1898.- 

In the Code of Criminal 
Procedure, 1898, sections 
435 and 439 shall be 
omitted.”

Analysis

The provisions of Sections 435 and 439 Cr.P.C provide remedies to a person aggrieved of procedural 
illegalities and irregularities involving the question of correctness, legality and propriety of any finding, 
sentence or order.  Normally this remedy is invoked against the procedural issues occurring during the 
hearing of case and sometimes after final decision of case. The sections 435 & 439 Cr.P.C are reproduced as 
under for ready reference;

435. Power to call for records of inferior Courts: (1) The High Court or any Sessions Judge may call for an 
examine the record of any proceeding before any inferior Criminal Court situate within the local limits of 
its or his jurisdiction for the purpose of satisfying, itself or himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed, and as to the regularity of any proceedings 
of such inferior Court and may, when calling for such record, direct that the execution of any sentence be 
suspended and, if the accused is in confinement, that he be released on bail or on his own bond pending 
the examination of the record.

Explanation: All Magistrates shall be deemed to be inferior to the Sessions Judge for the purposes of this 
sub-section.

(2) [Omitted by Item No. 150 (ii) of Punjab Notification No: SO (J-ll) 1-8-/75 (P-V). dated 21-3-1996 for 
Punjab and by same Item No. of Islamabad Notification No. S.'R.O. 255 (I) 96, dated 8-4-1996 for Islamabad 
only.

(3) [Rep. by the Code of Criminal Procedure (Amendment) Act, l923^(Vfffof1923);S. 116.]

(4) [Omitted by Item. No. 150(ii) of Punjab Notification No. SO(J-II) 1-8/75 (P-V), dated 21-3-1996 for Punjab 
and by same Item No. of Islamabad Notification No. S.R^O. 255(f )/96, dated 8-4-1996 for Islamabad only.]
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments
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with fine which may 
extend to two hundred 
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with both.”
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providing efficacious remedy against the negligent and dishonest conduct of investigating officer.  This 
will save from second round of litigation in shape of registering a separate FIR and commencing a separate 
trial thereupon. 

For better understanding the section 27 of ATA, 1997 is reproduced here:-
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the investigating officer, or other concerned officers have failed to pursue the case properly and in breach of 
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2
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2
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435 and 439 shall be 
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sentence or order.  Normally this remedy is invoked against the procedural issues occurring during the 
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under for ready reference;

435. Power to call for records of inferior Courts: (1) The High Court or any Sessions Judge may call for an 
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of such inferior Court and may, when calling for such record, direct that the execution of any sentence be 
suspended and, if the accused is in confinement, that he be released on bail or on his own bond pending 
the examination of the record.

Explanation: All Magistrates shall be deemed to be inferior to the Sessions Judge for the purposes of this 
sub-section.

(2) [Omitted by Item No. 150 (ii) of Punjab Notification No: SO (J-ll) 1-8-/75 (P-V). dated 21-3-1996 for 
Punjab and by same Item No. of Islamabad Notification No. S.'R.O. 255 (I) 96, dated 8-4-1996 for Islamabad 
only.
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439. High Court's powers Of revision: (1) In the case of any proceeding the record of which has been 
called for by itself or which otherwise comes to its knowledge, the High Court, may, in its discretion,, 
exercise any of the powers Conferred on a Court of Appeal by Sections 423, 426, 427 and 428 or on a Court 
by Section 338, and may enhance the sentence and, when the Judges Composing the Court of Revision 
are equally divided in opinion, the case shall be disposed of in manner provided by Section 4.29.

(2) No order under this section shall be made to the prejudice of the accused unless he has had an 
opportunity of being heard either personally or by pleader in his own defence.

(3) Where the sentence dealt with under this section has been passed by a Magistrate the Court shall not 
inflict a greater punishment for the offence which, in the opinion of such Court, the accused has 
committed, than might have been inflicted for such offence by a Magistrate of the First Class.

(4) Nothing in this section shall be, deemed to authorize a High Court—

(a) To convert a finding of acquittal into one of conviction; or

(b) to entertain any proceedings in revision, with respect to an order made by the Sessions Judge under 
Section (5) Where under this Code an appeal lies and no appeal is brought, no proceedings by way of 
revision shall be entertained at the instance of the party who could have appealed.

(6) Notwithstanding anything contained in this section, any convicted person to whom an opportunity 
has been given under sub-section (2) of showing cause why his sentence should not be enhanced shall, in 
showing cause, be entitled at so to show cause against Ns conviction.

The proposed abolition of such a remedy runs counter to the mandate of Article 10A of the Constitution 
which provides every individual a fundamental right of fair trial and due process. Article 10A states as 
under:

l0-A. Right to fair trial.—For the determination of his civil rights and obligations or in any criminal charge 
against him a person shall be entitled to a fair trial and due process. 

The predominant exercise of revisionary power by the criminal courts in terms of sections 435 & 439 Cr.P.C 
is to correct the procedural illegalities and irregularities to ensure the principle of due process which is a 
fundamental right of every citizen, whose civil rights and criminal liabilities are to be determined by the 
court.  

2
9

Furthermore, if the remedy of revision will not be available to the aggrieved person against illegalities or 
irregularities, he would be within his right to seek remedy by invoking extraordinary constitutional 
jurisdiction of High Court under Article 199 of the Constitution and ask for enforcement of his 
fundamental right of due process under Article 10-A of the Constitution. The High Court, practically would 
be entertaining such petitions to ensure the observance of due process and consequently the High Court 
would be overburdened.

Moreover, there is no provision in criminal procedure code seeking enhancement of sentence by 
aggrieved person except invoking the revisionary power of court under sections 435 & 439 Cr.P.C. This 
significant aspect of existing provision, whereby a remedy for enhancement of sentence is provided, has 
not been taken into account while proposing abolition of revisionary powers. The Code of Criminal 
Procedure offers a right to appeal against acquittal and conviction but no right for enhancement of 
sentence is provided in the entire procedure except revisionary jurisdiction. Rendering an aggrieved 
person remediless is never considered a right step in the dispensation of justice. Therefore, proposed 
omission of the abovementioned sections is neither justified nor commensurate with the rule of law.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Other 
suggested 
amendments

The Committee of the Prime 
Minister recommended various 
amendments in the criminal 
justice system. Few of them were 
taken into account by the Senate 
Committee of the Whole while 
proposing amendments and the 
same have been analyzed 
hereinabove. The remaining 
proposed amendments of 
Committee of the Prime Minister 
which have not been forwarded 
by the Committee of the Whole 
are discussed below in brief.   

Not discussed No amendment 
recommended
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showing cause, be entitled at so to show cause against Ns conviction.
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against him a person shall be entitled to a fair trial and due process. 

The predominant exercise of revisionary power by the criminal courts in terms of sections 435 & 439 Cr.P.C 
is to correct the procedural illegalities and irregularities to ensure the principle of due process which is a 
fundamental right of every citizen, whose civil rights and criminal liabilities are to be determined by the 
court.  
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proposed amendments of 
Committee of the Prime Minister 
which have not been forwarded 
by the Committee of the Whole 
are discussed below in brief.   

Not discussed No amendment 
recommended

Access to Justice in Pakistan: A
 Review

 of Parliam
entary and Policy PerspectivesAc

ce
ss

 to
 Ju

st
ic

e 
in

 P
ak

is
ta

n:
 A

 R
ev

ie
w

 o
f P

ar
lia

m
en

ta
ry

 a
nd

 P
ol

ic
y 

Pe
rs

pe
ct

iv
es



3
0

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

The Committee of the Prime 
Minister suggested that the 
offences related to Extortion, 
Institution of False Charges, 
Cheating and those related to 
Public Servants should be 
declared cognizable and non-
bailable.

The Committee further recomme-
nded that in the offences related 
to Foods and Drugs,  Criminal 
Trespass,  Environment and  
Intellectual Property, the 
punishment and fine should be 
enhanced.

Analysis

These proposed amendments by the Committee of Prime Minister suggesting enhancement of 
imprisonment and fine and making offence non-bailable and cognizable are required to be considered by 
the legislature in appropriate manner as these amendments are potentially beneficial to the public at 
large.  

It has also been recommended by the Committee of the Prime Minister that Section 154 of the Cr.P.C. be 
also amended so as to allow the police to conduct preliminary investigation prior to the registration of an 
FIR in matters related to agreements, contracts, arbitration, commercial and family matters. This proposed 
amendment should be taken into consideration by the legislatures so as to provide safeguard against 
humiliation and irreparable loss caused to the life, liberty and reputation of a person through the 
registration of any fake, false and frivolous criminal case.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

The stage-wise 
deadlines already 
provided for in the 
CPC be thoroughly 
revised and reduced 
where appropriate. 
Where stage-wise 
deadlines are not 
provided, they 
should be provided;

Civil Justice System

Provisions of 
time limitation 
and their 
compliance

“The time limit for filing 
written statement 
specified by the Code 
should be strictly 
followed. The Code of 
the Civil Procedure 
provides that the 
defendant shall present 
his written statement at 
or before the first 
hearing or within such 
time not exceeding thirty 
days as the Court may 
permit. But in fact, the 
Court grants time to file 
the written statement as 
the rule is directory. A 
strict time limit of two 
months is to be fixed for 
filing written statement 
or reply after the first 
date of hearing. 
Compliance”

“Amendment of Order VIII, 
rule 1 of Act V of 1908. 
(1) In the Code of Civil 
Procedure, 1908, in Order VIII, 
rule 1 shall be substituted 
with the following:- 

“1. Written statement.- The 
defendant may, and, if so 
required by the Court, shall at 
or before the first hearing or 
within such time as the court 
may permit, which shall not 
exceed thirty days, present a 
written statement of his 
defence: 

Provided that the court may, 
for reasons to be recorded 
and for sufficient cause, allow 
not more than one extension 
in no case exceeding seven 
days to a party to file a written 
state-ment failing which an 
adverse right will be deemed 
to have immediately vested in 
the plaintiff or defendant, as 
the case may be, and the 
Court shall not allow the 
defaulting party to address it 
on the specific matter with 
respect to 
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The existing provisions of Order VIII C.P.C provide an all-encompassing procedure for submission of 
written statement in the civil proceedings. The proposed amendment by the Committee of the Whole to 
Order VIII Rule 1, fixes a time period of thirty days for filing of written statement by the Defendant, and a 
further single extension of time not exceeding seven days may be granted by the Court if satisfied for 
sufficient cause. The relevant Rules 1 and 2 of Order VIII are reproduced hereunder:

ORDER VIII
WRITTEN STATEMENT AND SET-OFF

1. The defendant may, and, if so required by the Court, shall at or before the first hearing or within such time as 
the Court may permit, permit, present a written statement of his defence: 
[Provided that the period allowed for filing the written statement shall not ordinarily exceed[thirty] days] 

2. The defendant must raise by his pleading all matters, which show the suit not to be maintainable, or that the 
transaction is either void or voidable in point of law, and all such grounds of defence as, if not raised, would raise 
issues of fact not arising out of the plaint, as, for instance, fraud, limitation, release, payment, performance, or facts 
showing illegality.”

which there has been such 
default and shall proceed ex-
parte with respect to that 
matter alone: 

Provided further that the Party 
adversely affected by the 
preceding clause has been 
duly served notice of the 
proceeding and has entered 
appearance in the case”. 

(2) In the Code of civil 
procedure, 1908, in Order VIII, 
in rule 10, the word “may” 
shall be substituted with the 
word “shall”.”

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Analysis

3
3

The intent of the Committee of the Whole to introduce the proposed amendment indicates that the 
timeline for the submission of written statement by the Defendant should be made mandatory, as the 
existing version of the said Rule 1 contained the words 'shall not ordinarily exceed thirty days' for filing of 
Written Statement which were discretionary in nature. The new amended provisions would not allow 
more than one extension of seven days, for sufficient cause, to the Defendant which, if implemented, 
should ensure that a Written Statement is filed on time. 

The amendment however, seems to miss the point on ensuring compliance, despite its mandatory nature. 
The sanction proposed for default in filing the Written Statement vests an adverse right in the opposite 
party and empowers the Court to not allow the defaulting party to address it on the specific matter with 
respect to which there has been such default. It is important to highlight that the Written Statement 
embodies the whole of the defence of the Defendant so a question of a specific matter does not even arise. 
The nature of defence contained in the written statement and its filing dictate that it has to be formulated 
in one pleading, being indivisible and non-segregatable.

Consequently, under the proposed amendment, non-filing of Written Statement would also mean that 
the whole of the case is proceeded ex-parte. Moreover, it is presumed that the proposed amendments in 
Order VIII Rule 1 would apply in conjunction with Order VIII Rule 10. The Senate has proposed that the latter 
rule be amended by replacing the words may with shall,hence the court would be bound to pronounce a 
judgment against the Defendant on account of default of filing written statement. 

There is a difference between proceeding ex-parte and pronouncing judgment on default in the scheme 
of CPC, which has not been taken into consideration by the Committee of the Whole. It is unclear how the 
CPC provisions on ex-parte proceedings will be applied here as a Defendant has a right to seek setting 
aside of ex-parte proceedings by showing sufficient cause under Order IX and the superior courts have 
applied the rule leniently. Would the courts now proceed to pronounce judgment or pass an ex-parte 
order against the Defendant, if he fails to submit written statement?

The question is to be considered is whether a delay in filing a written statement should attract the 
mandatory penal clauses of ex-parte proceedings or judgment, when the filing of a written statement is 
itself in the discretion of the Defendant by virtue of the words “The defendant may, and, if so required by the 
Court” in Order VIII Rule 1. In our opinion, as a first priority, the change to reduce the delay in the filing of the 
Written Statement would be to incorporate the mandatory filing of Written Statement in Order VIII Rule 1.

It is also recommended that the imposition of heavy costs on default of filing written statement within the 
prescribed time would be more appropriate and compel the Defendants to adhere to the procedure. Such 
an order for costs shall be more explicit and appropriately defined.

Analysis
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Preliminary 
Scrutiny of 
Cases

Mandatory Preliminary 
Scrutiny of Cases at the 
time of institution

¤ It should be mandatory 
for court's institution 
staff to conduct the 
most basic scrutiny at 
the time the plaint is 
being filed, possibly 
using a check-list 
devised for this 
purpose, keeping in 
view all the relevant 
provisions of the CPC. 
Plaint should be 
returned with office 
objections, if necessary. 
In this regard, the 
model already being 
used in the 
constitutional courts 
could be gainfully 
reproduced.

¤ It should be mandatory 
to conduct preliminary 
scrutiny under Order VII 
Rule 11 of the CPC 
upon the very first 
hearing, as soon as a 
plaint is presented 
before a judge. The 
presiding officer shall 
pass a detailed order 
regarding cause of 
action, maintainability 
and limitation, etc.

“It shall be mandatory 
by law for judges to 
conduct preliminary 
scrutiny on the very 
first hearing, as soon 
as a plaint is placed 
before a judge.”

“Pre-trial hearings 
shall be made 
mandatory which 
shall also provide “A 
Case Scheduling 
Order” along the 
lines of Rule 16 of 
Federal Rules of Civil 
Procedure in the 
United States.”

“Amendment of Order X, 
Act of 1908. In the Code of 
Civil Procedure, 1908, in 
order X, after rule 1, the 
following new rules shall 
be added, namely,- 

(1A) The Court shall 
conduct pre-trial hearing 
to- 

¤ expedite disposal of 
the case. 

¤ improve the quality of 
trial through more 
thorough preparation; 

¤ issue, with the 
consent of parties, 
commission to 
examine witnesses, 
admit documents and 
take other steps for 
the purpose of trial;

¤ adopt, with the 
consent of the parties, 
any alternative 
method of dispute 
resolution including 
mediation, 
conciliation or any 
such other means.

3
4

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Improving Case Manage-
ment through imple-
menting a Case Scheduling 
Order

The Committee recomm-
ends that a Case 
Scheduling Conference 
along the lines of Rule 16 
Federal Rules of Civil 
Procedure (FRCP) may be 
made mandatory. Upon 
completion of pleadings, 
the Court should, in 
consultation with the 
parties, lay down a stage-
wise schedule in a 
Scheduling Order, possibly 
using guideline provided 
by the relevant High Court. 
Once a schedule has been 
set, lawyers of both parties 
should be held responsible 
to it. In this regard, Order 
IX-A of the CPC would need 
to be re-structured. A 
model Case Scheduling 
Order should also be added 
to the CPC as a specimen. 
Once the requisite 
amendments have been 
made in the Law, trainings 
should be conducted to 
help judges implement the 
same. If implemented 
properly, this amendment 
alone can drastically speed 
up case disposal and help 
curb delay.

(1-B) Scheduling Order.- 
The Court shall, within 
seven days of the pre-trial 
hearing, issue a 
scheduling order, with the 
consent of the parties, 
determining the agreed 
time lines for the disposal 
of the suit: Provided that 
the timelines shall not 
exceed the given time 
period of thirty days for 
the conclusion of trial.”

3
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Analysis

The Committee of the Whole has proposed amendments in Order X Rule 1 of C.P.C. in order to expedite the 
disposal of cases at the very outset, by introducing the stage of a pre-trial hearing and a case scheduling 
order. Similar measures in other jurisdictions such as the United Kingdom and U.S.A. have proved to be 
effective and the amendments envisage a similar response from the litigants. 

The examination of the parties and pleadings at an early stage is not a new/innovative concept in 
Pakistan's procedural law. Volume 1, Chapter:1 (Part-C) of  High Court Rules and orders titled as 
“Instructions to Civil Courts” clearly elaborates and provides a complete mechanism for the judges on how 
to conduct preliminary scrutiny on the very first hearing, as soon as a plaint is placed before them. The 
guiding rules/principles are reproduced as under;

PART C – EXAMINATION OF THE PLAINT
Examination.—On the presentation or receipt of a plaint, the court should examine it with special 
reference to the following points, viz,:-

¤ Whether the plaint contains the particulars specified in Order VII, Rule 1, and conforms to the other 
rules of pleadings in Order VI and VII and rules made by the High Court thereunder;

¤ Whether, there is, prima facie, any non-joinder or mis-joinder of parties, mis-joinder of cause of action;
¤ Whether any of the parties to the suit are minors and, if so, whether they are properly represented as 

laid down in Chapter 1-M(d) of this volume;
¤ Whether the plaint is duly signed and verified;
¤ Whether the suit is within the jurisdiction of the Court or must be returned for presentation to proper 

Court (Order VII, Rule 10);
¤ Whether the plaint is liable to be rejected for any of the reasons given in Order VII, Rule 11;
¤ Whether the documents attached to the plaint (if any) are accompanied by lists in the prescribed form 

and are in order;
¤ Whether the plaint has filed a proceeding containing his address for service during the litigation as 

required by Rule 19 of Order VII as framed by the High Court;
¤ Whether the plaint is accompanied by a statement giving the names and addresses of the legal 

representatives and of the person who in the event of death of the plaintiff shall intimate such fact to 
the Court (Order VII, Rule 26, CPC);

¤ Whether the plaint is accompanied by as many copies on plain paper of the plaint as there are 
defendants plus two extra copies and draft forms of summons and fees for the service thereof {Order 
VII, Rule 9 (1A) CPC}
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¤ Whether the suit is not barred by time, and if, prima facie, it is so barred, whether plaint shows the 
ground on which exemption is claimed (Order VII, Rule 6); and

¤ Whether the plaint is accompanied by as many registered envelopes (acknowledgment due) as the 
number of defendants for simultaneous service of the summons through post (Order V, Rule 10-A). 

A bare reading of the powers that could be granted to the Court in pre-trial hearing shows that they are 
uncharacteristically broad when compared to the guidelines in the High Court Rules & Orders. A 
mandatory pre-trial hearing as proposed would consume more time, particularly 1A(iii), and incorrectly 
assumes that the litigants would co-operate in ironing out their differences and focus on the main dispute 
in the case athand. It is clear from the above averments that there is an issue of implementation of the 
already existing well defined law with rules, principles or guidelines, and no need of further amendments 
in the existing laws is necessary.  

Secondly, the Committee of the whole recommends that case scheduling orders be issued before a pre-
trial hearing to set a timeline of 30 days for the conclusion of trial. Given the heavy lists of cases pending 
adjudication in Civil and High Courts before a limited number of judges, it is highly doubtful that a trial 
would be concluded in a time period of 30 days. A case scheduling order would thus be irrelevant once the 
process of trial for a given case passes the deadline. Moreover, major criticism of Rule 16 of Federal Rules of 
Civil Procedure in the United States has centred on the fact that its application can result in over-regulation 
of some cases and under-regulation of others. In simple, run-of-the-mill cases, attorneys have found pre-
trial requirements burdensome. It is claimed that over regulation leads to a series of mini-trials which have 
little effect on the actual trial and are of minimal value. 

Cases scheduling orders and pre-trial hearings have been effective in other international jurisdictions but 
there are a number of differences with the administration of justice in Pakistan. The idea that an extra 
conciliatory hearing would expedite the proceedings and facilitate settlement in the presence of cut-
throat litigation is unfathomable. While it is agreed that an inquisitorial approach is adopted, such 
cosmetic changes which are too general and impracticable would ultimately prove ineffective.

In our opinion, the implementation of the already existing provisions of the aforementioned section of the 
High Court Rules and Orders would prove effective in the present structure and resources of the courts in 
Pakistan. Therefore, introduction of new mode and method is not required in the presence of available 
Rules. However, efforts shall be made to ensure the strict compliance of the above referred instructions 
through appropriate capacity building of the Trial judges.
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Adjournment 
culture

Curtailing the Number 
of Adjournments

The Committee 
recommends that the 
relevant rule of Order 
XVII be amended to 
ensure imposition of 
heavy compensatory 
costs on parties 
obtaining 
adjournments, 
catering for the actual 
expenses incurred by 
the other party. In 
addition, the 
Committee 
recommends that in 
each tehsil and 
district, a Bar-Bench 
Liaison Committee be 
constituted 
comprising of two 
senior office bearers 
of the Bar and the 
senior judge to find 
out the modalities for 
curbing dilatory 
tactics.

“Order XVII of the 
CPC which deals 
with adjournments 
needs to be 
revised.”

“5. Amendment of Order XVII, rule 2 of 
Act of 1908. In the Code of Civil 
Procedure, 1908, in Order XVII, in rule 
2, the proviso shall be substituted with 
the following: 

“Provided that,— 

When the hearing of the suit has 
commenced, it shall be continued 
from day-to-day until all the witnesses 
in attendance have been examined, 
unless the Court finds that, for 
exceptional reasons to be recorded by 
it, the adjournment of the hearing 
beyond the following day is necessary. 
(b) no adjournment shall be granted at 
the request of a party, except where 
the circumstances are beyond the 
control of that party. 

© the fact that the pleader of a party is 
engaged in another Court, shall not be 
a ground for adjournment. 

(e) where a witness is present in Court 
but a party or his pleader is not 
present or the party or his pleader, 
though present in Court, is not ready 
to examine or cross-examine the 
witness, the Court may, if it thinks fit, 
record the statement of the witness 
and pass such orders as it thinks fit 
dispensing with the examination-in-
chief or cross-examination of the 
witness, as the case may be, by the 
party or his pleader not present or not 
ready as aforesaid.”

3
8

Analysis

The existing provisions of Order XVII CPC give powers to the Court to adjourn the hearing of the suit if 
sufficient cause is shown for it to its satisfaction. There is no doubt that granting an adjournment to a 
hearing is at the discretion of the court and the same has been used extremely leniently. 

The Committee of the Whole in their amendments to Order XVII CPC has proposed to tighten the noose on 
the culture of frequent adjournments. The amendments to the proviso of Rule 1 of the said Order 
(mistakenly stated as Rule 2) propose that the hearing of the suit is to be carried out day to day, while 
presently this is only in respect of evidence. Also, the Senate proposes to codify against one of the regular 
excuses made by lawyers, i.e. 'busy before another bench', in order to make it clear that the said reason 
would not anymore constitute sufficient cause for adjournments. 

The rest of the proposed amendments forwarded by the Senate to Order XVII CPC are at best repetitions of 
the already existing rules of the said Order.  The existing provisions of Order XVII Rule 3 are reproduced 
hereunder;

(3). Where any party to a suit to whom time has been granted fails to produce his evidence, or to cause the 
attendance of his witnesses, or to perform any other act necessary to the further progress of the suit, for which 
time has been allowed, the Court may, notwithstanding each default, proceed to decide the suit forthwith.

From the above, it is understood under Rule 3 that the court has the power to proceed to decide the suit 
forthwith due to default of any of the parties in conducting evidence. Default in providing evidence is due 
to the non-availability of the witness and/or documentary evidence of the parties. Rule 1(e) has been 
proposed for circumstances where the witness of either party is present but any of the party or its pleader 
is absent or not ready to conduct the examination or cross-examination of the witness. 

Normally, a situation rarely occurs that a party's own witness is present without the party or its pleader and 
Rule 1(e) could be deemed necessary if that happens. However, where the opposite party or pleader is not 
present to cross-examine the witness, such a situation is already covered by Order XVII Rule 3, by virtue of 
the words 'to perform any other act necessary to the further progress of the suit' which enables the Court to 
proceed to decide the suit forthwith. The said amendment is therefore very limited in its applicability in 
the conduct of evidence and may be further narrowed to avoid overlap with Order XVII Rule 3. 

The stages of procedure as provided in the Code are not numerous, but delay could occur because (i) the 
interval between the stages becomes very long in a particular case, or (ii) a particular stage of procedure 
itself consumes excessive time, (iii) extraneous factors prevent a particular stage from being completed. 
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Monitoring of 
time 
limitations

Setting and Monitoring 
Cut-off Deadline

¤ The maximum time-
limit before which 
Courts must decide 
cases be laid down in 
the law by the 
legislature; time limits 
should be set out for 
all the various tiers of 
the judicial system.

¤ At present, reasonable 
time-limits would be 
as follows: 6 months 
for small claims; 1 year 
for all other civil suits; 
all civil courts must 
decide cases within 
these time limits; and

“First Appeal against 
the decree or order 
s h a l l  b e  d e c i d e d 
within forty five days. 
First and/or second 
Appeals by the High 
Court(s), and the 
hearing of the cases 
before it in its 
revisional and 
constitutional 
jurisdiction shall be 
decided within sixty 
days”

“Amendment of Order 
XLI, rule 30 of Act of 1908.

In the Code of Civil 
Procedure, 1908, in Order 
XLI, in rule 30, the full 
stop (.) occurring at the 
end shall be substituted 
with a colon (:) and after 
the substitution following 
proviso shall be added, 
namely.- 

“Provided that the total 
period involved in the 
decision of an appeal, 
including the 
pronouncement of 
judgment, shall not 
exceed forty five days”

Analysis

The core reason for the grant of frequent adjournments in Civil and High courts in Pakistan is that it is not 
possible for the judges of trial courts to pronounce a judgment within thirty days from the date of filing of 
the suit and conduct the trial on every day basis, because the reality shows that , all courts are fully packed 
with a plethora of cases before a very limited number of judges. This disbalance between the number of 
cases and the judges  has led to a huge backlog of cases which keeps on increasing each day. Leftovers and 
adjournments have become the norm and proceedings an exception.

It is recommended that Order XVII of CPC which deals with adjournments need not to be revised but it 
should be implemented in accordance with the mechanism provided in its scheme. Such implementation 
may only occur when the courts themselves are equipped with dealing cases in a timely manner, and 
information sharing from all stakeholders, as recommended by the Committee of the National Assembly, 
is essential in this respect.

4
0 4

1

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

In case a civil court 
exceeds this statutory 
time-limit, it should be 
required to submit an 
explanation to the High 
Court about the cause of 
such delay and the High 
Court should closely 
monitor the proceedings 
of such cases till the final 
judgment is pronounced.

Analysis

The proposal to fix a binding timeline for pronouncing judgment in an Appeal from a Decree under Order 
XLI is hereby advocated as the same would at least provide the court with guidelines to pronounce 
judgment. A forty five days' limit is also reasonable considering that Appeals do not ordinarily require 
evidence or entail other lengthy procedures as in a trial. It is however reiterated that enforcement of the 
timeline in accordance with its mandatory provisions would require an overhaul of the administration 
system as discussed above, the practice reveals that timelines set out for decision of the cases is not 
complied with on account of structural deficiencies.

It is suggested that, for the above reasons, a time frame for disposal of Appeals from Appellate Decrees 
under Order XLII, Appeals from Orders under Order XLIII and Appeals to the Supreme Court under Order 
XLV may also be legislated, in addition to those recommended by the Committee of the Prime Minister. 
Further, it may be unreasonable to expect from the judges of the High Courts to monitor individual cases 
in lower courts and it would be helpful if the Committee of the National Assembly specifies how the said 
task is to be undertaken. However, the inspection judges of the High Court are expected to perform their 
supervisory jurisdictions upon the district judiciary in a more effective and vigilant manner.
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in lower courts and it would be helpful if the Committee of the National Assembly specifies how the said 
task is to be undertaken. However, the inspection judges of the High Court are expected to perform their 
supervisory jurisdictions upon the district judiciary in a more effective and vigilant manner.
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4
2

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Revisionary 
jurisdictions 
cause delay

Not discussed. “Revisions are a great 
source of delays. No 
such power exists in 
the United Kingdom 
and the United 
States of America. 
Revision powers as 
given in Section 115 
CPC, 1908, should be 
altogether 
abolished.”

“Omission of section 
115, Act V of 1908. In 
the Code of Civil 
Procedure, 1908, 
Section 115 shall be 
omitted”

Analysis

The provisions of Sections 115 C.P.C provide remedies to an aggrieved person to approach a higher forum 
on the illegal assumption, non-exercise or irregular exercise of jurisdiction amounting to illegality by a 
subordinate court. Normally this remedy is availed where a subordinate court has not acted in accordance 
with law or beyond its jurisdiction, and where no appeal lies from the said order. The provisions of Section 
115 are reproduced hereunder; 

Section 115.-1 (1 ) The High Court may call for the record of any case which has been decided by any Court 
subordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court appears 

(a) to have exercised a jurisdiction not vested in it by law, or 
(b) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks fit; 

Provided that where a person makes an application under this subsection, he shall in support of such 
application, furnish copies of the pleadings, documents and order of the subordinate Court and the High 
Court shall, except for reasons to be recorded, dispose of such application without calling for the record of 
the subordinate Court.

Provided further that such application shall be made within ninety days of the decision of the subordinate 
Court which shall provide a copy of such decision within three days thereof and the High Court shall 
dispose of such application within six months.

Analysis

(2) The District Court may exercise the powers conferred on the High Court by subsection (I) in respect of 
any case decided by a Court subordinate to such District Court in which no appeal lies and the amount or 
value of the subject-matter whereof does not exceed the limits of the appellate jurisdiction of the District 
Court. ….

Under the Civil Procedure Code, there is no right to appeal in every case and it is confined to only such 
orders and decrees that are specifically provided by the law. In order to avoid the possibility of any 
miscarriage of justice in cases where no right of appeal is available, the code has devised another remedy, 
namely Revision. The primary object of this section, therefore, is to prevent the subordinate courts from 
acting arbitrarily, capriciously and illegally in the exercise of their jurisdiction. It clothes the High Court 
with the powers necessary to maintain a system of supervision and control over the functioning of the 
subordinate courts, in terms of the mandate given to the High Courts under Art. 203 of the Constitution of 
Pakistan. 

The proposed abolition of such a remedy also runs counter to the provisions of Article 4 and 10-A of the 
Constitution which provides every individual a fundamental right to be treated in accordance with law 
and having a fair trial through the observance of due process. Article 4 and 10A state as under:

4. Right of individuals to be dealt with in accordance with law, etc.-(1) To enjoy the protection of law and to 
be treated in accordance with law is the inalienable right of every citizen, wherever he may be and of every other 
person for the time being within Pakistan. ….

l0-A. Right to fair trial.—For the determination of his civil rights and obligations or in any criminal charge 
against him a person shall be entitled to a fair trial and due process.

Furthermore, if the remedy of revision will not be available to the aggrieved person against jurisdictional 
failure, excess or illegalities, he/ she will, consequently, be within his/ her right guaranteed under article 4 
and 10A to seek remedy by invoking the extraordinary constitutional jurisdiction of High Court under 
Article 199. The High Court, practically would be entertaining such petitions to ensure the observance of 
due process and fair trial; consequently the situation will remain the same and the omission of the section 
would serve no purpose. 

In order to achieve speedy justice, abolition of any remedy cannot be considered as a meaningful step 
forward in the administration of justice, particularly, when the same petitions can competently be filed 
under the constitutional jurisdiction.
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4
2

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Revisionary 
jurisdictions 
cause delay

Not discussed. “Revisions are a great 
source of delays. No 
such power exists in 
the United Kingdom 
and the United 
States of America. 
Revision powers as 
given in Section 115 
CPC, 1908, should be 
altogether 
abolished.”

“Omission of section 
115, Act V of 1908. In 
the Code of Civil 
Procedure, 1908, 
Section 115 shall be 
omitted”

Analysis

The provisions of Sections 115 C.P.C provide remedies to an aggrieved person to approach a higher forum 
on the illegal assumption, non-exercise or irregular exercise of jurisdiction amounting to illegality by a 
subordinate court. Normally this remedy is availed where a subordinate court has not acted in accordance 
with law or beyond its jurisdiction, and where no appeal lies from the said order. The provisions of Section 
115 are reproduced hereunder; 

Section 115.-1 (1 ) The High Court may call for the record of any case which has been decided by any Court 
subordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court appears 

(a) to have exercised a jurisdiction not vested in it by law, or 
(b) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks fit; 

Provided that where a person makes an application under this subsection, he shall in support of such 
application, furnish copies of the pleadings, documents and order of the subordinate Court and the High 
Court shall, except for reasons to be recorded, dispose of such application without calling for the record of 
the subordinate Court.

Provided further that such application shall be made within ninety days of the decision of the subordinate 
Court which shall provide a copy of such decision within three days thereof and the High Court shall 
dispose of such application within six months.

Analysis

(2) The District Court may exercise the powers conferred on the High Court by subsection (I) in respect of 
any case decided by a Court subordinate to such District Court in which no appeal lies and the amount or 
value of the subject-matter whereof does not exceed the limits of the appellate jurisdiction of the District 
Court. ….

Under the Civil Procedure Code, there is no right to appeal in every case and it is confined to only such 
orders and decrees that are specifically provided by the law. In order to avoid the possibility of any 
miscarriage of justice in cases where no right of appeal is available, the code has devised another remedy, 
namely Revision. The primary object of this section, therefore, is to prevent the subordinate courts from 
acting arbitrarily, capriciously and illegally in the exercise of their jurisdiction. It clothes the High Court 
with the powers necessary to maintain a system of supervision and control over the functioning of the 
subordinate courts, in terms of the mandate given to the High Courts under Art. 203 of the Constitution of 
Pakistan. 

The proposed abolition of such a remedy also runs counter to the provisions of Article 4 and 10-A of the 
Constitution which provides every individual a fundamental right to be treated in accordance with law 
and having a fair trial through the observance of due process. Article 4 and 10A state as under:

4. Right of individuals to be dealt with in accordance with law, etc.-(1) To enjoy the protection of law and to 
be treated in accordance with law is the inalienable right of every citizen, wherever he may be and of every other 
person for the time being within Pakistan. ….

l0-A. Right to fair trial.—For the determination of his civil rights and obligations or in any criminal charge 
against him a person shall be entitled to a fair trial and due process.

Furthermore, if the remedy of revision will not be available to the aggrieved person against jurisdictional 
failure, excess or illegalities, he/ she will, consequently, be within his/ her right guaranteed under article 4 
and 10A to seek remedy by invoking the extraordinary constitutional jurisdiction of High Court under 
Article 199. The High Court, practically would be entertaining such petitions to ensure the observance of 
due process and fair trial; consequently the situation will remain the same and the omission of the section 
would serve no purpose. 

In order to achieve speedy justice, abolition of any remedy cannot be considered as a meaningful step 
forward in the administration of justice, particularly, when the same petitions can competently be filed 
under the constitutional jurisdiction.
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4
4

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Payment of 
Process Fee 

Not discussed. “After filing the 
plaint, the process 
fee is not paid for a 
long time resultantly, 
that the summonses 
to the defendant are 
not served within 
time. Order XLVIII 
shall be amended to 
provide a specific 
timeline for payment 
of process fee.”

“Amendment of Order 
XLVIII, rule 1 of Act of 
1908. In the Code of Civil 
Procedure, 1908, in Order 
XLVIII, in rule 1, in sub-rule 
(2), after the word “paid” 
the words “within seven 
days or” shall be inserted.”

Analysis

The Committee of the Whole has proposed a mandatory time frame for payment of process fee in order to 
speed up the process of serving notice. While payment of process fee is one of the reasons which delays 
issuance of summons to the Defendants in a civil case, there are several other known reasons by which the 
issuance of summons is intentionally evaded by litigants. It is further viewed that the proposed 
amendment by the Committee of the Whole does not provide any sanction for non-payment of process 
fee within the given seven days.

Payment of process fee and submission of notice must be made a formal part of filing of a new case in the 
civil courts in order to ensure its compliance. This may be done by the court offices not accepting the filing 
of any new case without the deposit of process fee with its requisite form.

4
5

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Drafting and 
registration of 
Agreements – 
legalities

Making agreements 
compulsorily registerable
The Committee 
recommends that all 
categories of enforceable 
agreements should be 
made compulsorily 
registrable. This would 
promote a culture of 
greater documentation of 
legal relationships and 
reduce the uncertainties 
that often lead to litigation.

Compulsory Drafting and 
Vetting of Agreements by 
Lawyers
The Committee 
recommends that it should 
be mandatory for 
registerable agreements to 
be drafted and vetted by 
lawyers licensed to practice 
under the Legal 
Practitioners and Bar 
Councils Act, 1973. No 
agreement should be 
registered unless it has 
been drafted and vetted by 
a legal practitioner who 
certifies to this effect. 
Appropriate amendments 
may be made in the 
Registration Act, 1908, 
Contract Act, 1872, Notaries 
Ordinance, 1961 and Oaths 
Act, 1873 and other statutes 
as may be necessary.

Not discussed No amendment 
recommended.
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4
4

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Payment of 
Process Fee 

Not discussed. “After filing the 
plaint, the process 
fee is not paid for a 
long time resultantly, 
that the summonses 
to the defendant are 
not served within 
time. Order XLVIII 
shall be amended to 
provide a specific 
timeline for payment 
of process fee.”

“Amendment of Order 
XLVIII, rule 1 of Act of 
1908. In the Code of Civil 
Procedure, 1908, in Order 
XLVIII, in rule 1, in sub-rule 
(2), after the word “paid” 
the words “within seven 
days or” shall be inserted.”

Analysis

The Committee of the Whole has proposed a mandatory time frame for payment of process fee in order to 
speed up the process of serving notice. While payment of process fee is one of the reasons which delays 
issuance of summons to the Defendants in a civil case, there are several other known reasons by which the 
issuance of summons is intentionally evaded by litigants. It is further viewed that the proposed 
amendment by the Committee of the Whole does not provide any sanction for non-payment of process 
fee within the given seven days.

Payment of process fee and submission of notice must be made a formal part of filing of a new case in the 
civil courts in order to ensure its compliance. This may be done by the court offices not accepting the filing 
of any new case without the deposit of process fee with its requisite form.

4
5

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Drafting and 
registration of 
Agreements – 
legalities

Making agreements 
compulsorily registerable
The Committee 
recommends that all 
categories of enforceable 
agreements should be 
made compulsorily 
registrable. This would 
promote a culture of 
greater documentation of 
legal relationships and 
reduce the uncertainties 
that often lead to litigation.

Compulsory Drafting and 
Vetting of Agreements by 
Lawyers
The Committee 
recommends that it should 
be mandatory for 
registerable agreements to 
be drafted and vetted by 
lawyers licensed to practice 
under the Legal 
Practitioners and Bar 
Councils Act, 1973. No 
agreement should be 
registered unless it has 
been drafted and vetted by 
a legal practitioner who 
certifies to this effect. 
Appropriate amendments 
may be made in the 
Registration Act, 1908, 
Contract Act, 1872, Notaries 
Ordinance, 1961 and Oaths 
Act, 1873 and other statutes 
as may be necessary.

Not discussed No amendment 
recommended.
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Frivolous 
Litigation and 
abuse of 
Interim 
Injunction

Introducing a Law of 
Costs to Discourage 
Frivolous Litigation

In this regard, the 
Committee recommends 
that a more effective law of 
costs be brought in. There is 
a need to fortify Sections 35 
and 35A of the Civil 
Procedure Code, 1908 and 
to amend the relevant 
Sections and Orders of the 
CPC accordingly. 
Compensatory costs and 
punitive costs should both 
be awarded against 
litigants found involved in 
fake, frivolous and 
vexatious litigation. In 
addition, where a lawyer is 
found primarily responsible 
for filing frivolous litigation, 
he/she too should be fined. 
Once a law of this sort 
starts taking effect, many 
suits which are lacking in 
merit, or have no merit at 
all, will be nipped in the 
bid. The Courts should draw 
an inference in writing to 
this effect in the judgment.

Not discussed. No amendment 
recommended.

Analysis

It is endorsed that it be made mandatory that all agreements are made compulsorily registerable, and 
are required to be drafted and vetted by lawyers licensed to practice the Legal Practitioners and Bar 
Councils Act, 1973. However, it is opined that a clause be legislated in the relevant statutory provisions 
ensuring no liability for the lawyers drafting and vetting the agreements.

4
6

4
7

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

a.   Punitive and Preventive 
Measures against Abuse of 
Interim Injunctions

The Committee recommends that 
Section 95 should be directory in 
nature, instead of being 
discretionary. The word 
“may”should be replaced with the 
word “shall”. It is also 
recommended that the penalty for 
obtaining temporary injunction on 
insufficient grounds should be 
increased to Rs 1 lac.

Analysis

It is recommended by the Committee that an effective law of costs is employed by strengthening the 
provisions of Sections 35 and 35A of the C.P.C. The said sections are reproduced below:

COSTS 

35.-(l) Subject to such conditions and limitations as may be prescribed, and to the provisions of any law for 
the time being in force, the costs of an incident to all suits shall be in the discretion of the Court, and the 
Courts shall have full power to determine by whom or out of what property and to what extent such costs 
are to be paid, and to give all necessary directions for the purposes aforesaid. The fact that the Court has no 
jurisdiction to try the suit shall be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall not follow the event, the Court shall state its reasons in 
writing. 

(3) The Courts may give interest on costs at any rate not exceeding six percent per annum, and such 
interest shall be added to the Costs and shall be recoverable as such. 
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Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Frivolous 
Litigation and 
abuse of 
Interim 
Injunction

Introducing a Law of 
Costs to Discourage 
Frivolous Litigation

In this regard, the 
Committee recommends 
that a more effective law of 
costs be brought in. There is 
a need to fortify Sections 35 
and 35A of the Civil 
Procedure Code, 1908 and 
to amend the relevant 
Sections and Orders of the 
CPC accordingly. 
Compensatory costs and 
punitive costs should both 
be awarded against 
litigants found involved in 
fake, frivolous and 
vexatious litigation. In 
addition, where a lawyer is 
found primarily responsible 
for filing frivolous litigation, 
he/she too should be fined. 
Once a law of this sort 
starts taking effect, many 
suits which are lacking in 
merit, or have no merit at 
all, will be nipped in the 
bid. The Courts should draw 
an inference in writing to 
this effect in the judgment.

Not discussed. No amendment 
recommended.

Analysis

It is endorsed that it be made mandatory that all agreements are made compulsorily registerable, and 
are required to be drafted and vetted by lawyers licensed to practice the Legal Practitioners and Bar 
Councils Act, 1973. However, it is opined that a clause be legislated in the relevant statutory provisions 
ensuring no liability for the lawyers drafting and vetting the agreements.
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7

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

a.   Punitive and Preventive 
Measures against Abuse of 
Interim Injunctions

The Committee recommends that 
Section 95 should be directory in 
nature, instead of being 
discretionary. The word 
“may”should be replaced with the 
word “shall”. It is also 
recommended that the penalty for 
obtaining temporary injunction on 
insufficient grounds should be 
increased to Rs 1 lac.

Analysis

It is recommended by the Committee that an effective law of costs is employed by strengthening the 
provisions of Sections 35 and 35A of the C.P.C. The said sections are reproduced below:

COSTS 

35.-(l) Subject to such conditions and limitations as may be prescribed, and to the provisions of any law for 
the time being in force, the costs of an incident to all suits shall be in the discretion of the Court, and the 
Courts shall have full power to determine by whom or out of what property and to what extent such costs 
are to be paid, and to give all necessary directions for the purposes aforesaid. The fact that the Court has no 
jurisdiction to try the suit shall be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall not follow the event, the Court shall state its reasons in 
writing. 

(3) The Courts may give interest on costs at any rate not exceeding six percent per annum, and such 
interest shall be added to the Costs and shall be recoverable as such. 
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4
8

Analysis

35-A.-(l) If in any suit or other proceeding including an execution proceeding, not being an appeal, any 
party objects to the claim or defence on the ground that the claim or defence or any part of it is, as against 
the objector, false or vexatious to the knowledge of the party by whom it has been put forward, and if 
thereafter, as against the objector, such claim or defence is disallowed, abandoned or withdrawn in whole 
or in part, the Court, if the objection has been taken at the earliest opportunity and if it is satisfied of the 
justice thereof, may, after recording its reasons for holding such claim or defence to be false or vexatious, 
make an order for the payment to the objector by the party by whom such claim or defence has been put 
forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount exceeding twenty five thousand 
rupees or exceeding the limits of its pecuniary jurisdiction, whichever amount is less; 

Provided that where the pecuniary limits of the jurisdiction of any Court exercising the jurisdiction of a 
Court of Small Causes under the Provincial Small Cause Courts Act, 1887, and not being a Court 
constituted under that Act are less than two hundred and fifty rupees, the High Court may empower such 
Court to award as costs under this section any amount not exceeding two hundred and fifty rupees and 
not exceeding those limits by more than one hundred rupees: Provided further, that the High Court may 
limit the amount which any Court or class of Courts is empowered to award as costs under this section. 

(3) No person against whom an order has been made under this section shall, by reason thereof, be 
exempted from any criminal liability in respect of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in respect of a false or vexatious claim or 
defence shall be taken into account in any subsequent suit for damages or compensation in respect of 
such claim or defence.

Although the quoted sections provide detailed directions to the Court to award costs against litigants 
found involved in fake, frivolous and vexatious litigation, the power is sparingly used and is usually 
granted at the end of trial fixed at a certain rate without consideration of the conduct of the parties during 
the litigation. It is recommended that costs are the most proportionate sanction that may be employed by 
courts to punish the offenders of the procedures in civil cases and they must be awarded at each step of 
litigation where delay or hardship has been caused, whatever may be the ultimate outcome of the suit.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Stay of 
proceedings 
of trial 

Civil Suits not to be 
stayed during Pendency 
of Appeals

The Committee 
recommends that the trial 
of the main case should 
not be stayed during the 
pendency of appeals 
against interlocutory 
orders. The appellant 
should be required to 
provide certified copy of 
the record to the appellate 
court. The appellate court 
should not summon the 
original record from the 
trial, so that the trial court 
may continue with the trial 
proceedings unimpeded.

Not discussed No amendment 
recommended

4
9

Analysis

It is suggested with regards to recommendation (e.), there are certain interlocutory orders, for example on 
jurisdiction, which if overturned in appeal would lead to the case of the Plaintiff being infructuous. If trial 
proceedings are carried on in such a situation, the whole exercise would prove futile and squander the 
court's resources. Alternatively, it is recommended that in order to limit partially these rights of appeal, it 
should be legislated that, whereas the grant of an interim order should give rise to an appeal as of right, the 
dismissal of an interim application should be appeal able only if it presents a substantial issue of fact 
and/or law.
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Analysis

35-A.-(l) If in any suit or other proceeding including an execution proceeding, not being an appeal, any 
party objects to the claim or defence on the ground that the claim or defence or any part of it is, as against 
the objector, false or vexatious to the knowledge of the party by whom it has been put forward, and if 
thereafter, as against the objector, such claim or defence is disallowed, abandoned or withdrawn in whole 
or in part, the Court, if the objection has been taken at the earliest opportunity and if it is satisfied of the 
justice thereof, may, after recording its reasons for holding such claim or defence to be false or vexatious, 
make an order for the payment to the objector by the party by whom such claim or defence has been put 
forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount exceeding twenty five thousand 
rupees or exceeding the limits of its pecuniary jurisdiction, whichever amount is less; 

Provided that where the pecuniary limits of the jurisdiction of any Court exercising the jurisdiction of a 
Court of Small Causes under the Provincial Small Cause Courts Act, 1887, and not being a Court 
constituted under that Act are less than two hundred and fifty rupees, the High Court may empower such 
Court to award as costs under this section any amount not exceeding two hundred and fifty rupees and 
not exceeding those limits by more than one hundred rupees: Provided further, that the High Court may 
limit the amount which any Court or class of Courts is empowered to award as costs under this section. 

(3) No person against whom an order has been made under this section shall, by reason thereof, be 
exempted from any criminal liability in respect of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in respect of a false or vexatious claim or 
defence shall be taken into account in any subsequent suit for damages or compensation in respect of 
such claim or defence.

Although the quoted sections provide detailed directions to the Court to award costs against litigants 
found involved in fake, frivolous and vexatious litigation, the power is sparingly used and is usually 
granted at the end of trial fixed at a certain rate without consideration of the conduct of the parties during 
the litigation. It is recommended that costs are the most proportionate sanction that may be employed by 
courts to punish the offenders of the procedures in civil cases and they must be awarded at each step of 
litigation where delay or hardship has been caused, whatever may be the ultimate outcome of the suit.

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

Stay of 
proceedings 
of trial 

Civil Suits not to be 
stayed during Pendency 
of Appeals

The Committee 
recommends that the trial 
of the main case should 
not be stayed during the 
pendency of appeals 
against interlocutory 
orders. The appellant 
should be required to 
provide certified copy of 
the record to the appellate 
court. The appellate court 
should not summon the 
original record from the 
trial, so that the trial court 
may continue with the trial 
proceedings unimpeded.

Not discussed No amendment 
recommended

4
9

Analysis

It is suggested with regards to recommendation (e.), there are certain interlocutory orders, for example on 
jurisdiction, which if overturned in appeal would lead to the case of the Plaintiff being infructuous. If trial 
proceedings are carried on in such a situation, the whole exercise would prove futile and squander the 
court's resources. Alternatively, it is recommended that in order to limit partially these rights of appeal, it 
should be legislated that, whereas the grant of an interim order should give rise to an appeal as of right, the 
dismissal of an interim application should be appeal able only if it presents a substantial issue of fact 
and/or law.
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5
0

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

1. Execution of 
decrees 

2. Written 
arguments

3.    Strength of 
judiciary  

Not discussed No amendment 
recommended

Eliminating the need for separate 
Execution Petitions

The Committee recommends that 
relevant amendments be made in 
the Code of Civil Procedure, 1908, 
so that decrees passed in civil suits 
may automatically be executed by 
the same court without filing an 
independent execution petition 
and initiation of separate 
proceedings.

b.     Mandatory submission of 
Written Synopsis of Arguments

It is recommended that it be made 
mandatory for all parties to the 
case to submit a synopsis of written 
arguments to the court in addition 
to their oral arguments. 
Amendments be made to the Code 
of Civil Procedure, 1908, for this 
purpose.

c.    Increasing the number of 
judges and utilizing their time 
efficiently.

The Committee recommends that 
the performance of judges in civil 
cases can be increased through the 
following measures:

¤ Reducing individual case-load 
of judges by appointing more 
judges.

5
1

Clauses/
Provisions/Issue

PM Committees 
Recommendations

Senate 
Recommendations 

Proposed 
Amendments

¤ Specialization of judges: Once a 
sufficiently large number of 
competent judges are available, it 
would be useful to create greater 
specialization in the roles. The 
same person should not be 
wearing the hat of Civil Judge, 
Judicial Magistrate, Family Judge, 
Guardian Judge and Rent 
Controller, all at the same time;

¤ Apprenticeship for newly 
appointed judges: The new judges 
should work as apprentices for six 
months to at least provide them 
with on-the-job training under 
supervision of senior judges; and

¤ Regular training: Regular training 
should be arranged for judges in 
the Federal Judicial Academy and 
the provincial judicial academies.

Analysis

The above recommendations seem to be quite appropriate and the same are required to be considered by 
the legislature in appropriate manner as these amendments have potential benefits for the 
administration of justice.  It is advanced that a written synopsis of arguments is submitted prior to the date 
of final hearing as that would allow the parties to come before the court in well-oriented and fully 
prepared manner and assist the court to reach a fair and equitable decision. Finally, the introductions of 
training and mentoring measures for the judges are significant steps to enhance the quality of 
adjudication by the courts.
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CONCLUSION: 
5
4

There have been several reforms 
commission, committees and 
working groups focussing on law 

reforms in Pakistan. A number of 
multilateral and bilateral donors have 
heavily invested with the purpose of 
improving citizens' access to justice. 
Innumerable parliamentary debates and 
recommendations to this effect have 
highlighted the need of improving the 
justice system in Pakistan. Despite all 
these efforts, criminal justice outcomes 
h a v e  n o t  s h o w n  a n y  s i g n i f i c a n t 
improvement. The conviction rate in 
Pakistan remains as low as 8-9 percent; 
w h i l e  i t s  n e i g h b o u r s  I n d i a  a n d 
Bangladesh with the same legal legacy 
have 45.1pc and 38pc conviction rate 
respectively. Other countries including 
Malaysia scores 80pc, Indonesia 100pc, 
US 93pc and UK 86pc⁶.

While it requires a separate, in-depth, 
extensive study to analyse the reasons 
whereby the attempts of legal reforms in 
Pak istan have fai led to yield any 
significantly positive results, a cursory 
look at the justice sector reforms 
indicates that the focus of the reforms 
narrative has been on the procedural 
dimensions of justice, undermining the 

substantive questions of justice involved 
therein. Efficiency and speediness are 
isolated variables, unless they are 
integrated with the major indicator of 
q u a l i t y  o f  d u e  p r o c e s s  o f  l a w . 
Contemporary reform narratives and 
initiatives need to be sensitive to the 
delicate balance between two proverbial 
dictums of the law: justice delayed, 
justice denied and justice hurried, justice 
buried. There has to be a balance 
between two streams of thoughts 
ensuring quantity and quality of justice 
services without compromising any of 
them.  

The paper contests that mere access to 
court and even the provision of legal 
representation is not access to justice per 
se. The mainstream discourse in Pakistan, 
however, remains limited to the fallacy 
that these two issues can enhance access 
t o  j u s t i c e .  O n  t h e  c o n t r a r y,  t h e 
contemporary discourse on justice 
argues that the question of access to 
justice becomes irrelevant where citizens 
- especially marginalized groups - fear the 
system, see it as alien, and do not access it 
by choice; where the justice system is 
f i n a n c i a l l y  i n a c c e s s i b l e ;  w h e r e 
individuals have no lawyers; where they 

6.    https://www.thenews.com.pk/print/10466-Poor-prosecution-plays-hovoc-with-judicial-system
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do not have information or knowledge of 
rights; or where justice system largely 

7fails to dispense 'justice . Improving 
access is not just about more courtrooms 
or more staff.  It is mainly about quality of 
justice. Justice systems that are remote, 
unaffordable, slow, or incomprehensible 
for the public, effectively deny legal 
protection⁸. Better prepared defense 
attorneys, more citizen-oriented court 
staff, more reasonable hours, better 
information about the justice system are 
a l l  means  for  improving qual i t y. 
Additionally, the justice system should be 
linguistically accessible with local 
language proceedings⁹.

“Fairness helps mitigate abuse by police, 
judges, and prosecutors by establishing fair 
rules for legal proceedings and adhering to 
them. For criminal offenses, procedural 
fairness involves guaranteeing the right of 
those accused of crimes to know the 
charges levied against them in a language 
they understand, the right to obtain or be 
provided counsel, the right to present 
evidence in their defense, the opportunity 
to hear or review the prosecutor's evidence, 
the opportunity to confront and cross-
examine witnesses (where oral pro-

ceedings exist), and a right to a speedy trial, 
particularly if incarcerated. In civil matters, 
procedural fairness ensures that all parties 
have a full and equal opportunity to be 
heard, to present evidence and arguments 
in support of their position, to have notice 
of and opportunity to respond to the case 
presented against them, and to receive 
timely and adequate notice of all court 
p ro ce e d i n g s.  Ad e q u a t e  p ro ce d u ra l 
p r o t e c t i o n  h e l p s  e n s u r e  t h a t  l a w 
enforcement cannot violate the rights of 
individuals.”�⁰

The paper concludes that the intent of 
the amendments by the Committee of 
the Whole and the Committee to the 
Prime Minister on Legal Reforms are 
focused merely upon the expeditious 
adjudication of matters rather than 
delivering actual substantive justice to 
the people. Effective rulemaking also 
depends at least as much on having a 
coherent normative theory of civil and 
criminal justice as it does on having an 
accurate empirical account of litigation 
practices. 

7.    http://www.usip.org/sites/default/files/MC1/MC1-Chapter4.pdf
8.   Ibid.
9.   Ibid.
10. Ibid.

While it requires 
a separate, in-
depth, extensive 
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the reasons 
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Pakistan have 
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5
6

The question that needs to be asked is 
whether ensuring the provision of 
expeditious justice could be achieved by 
virtue of such piecemeal, sporadic and 
isolated amendments that have been 
employed in a number of  reform 
attempts. This paper argues that unless 
the actual causes of litigation are 
identified, justice service chain is 
understood and the basic structure is 
revamped, the system will remain 
choked.

The prevalent system of Pakistani courts 
is an 'adversarial system' where the judge 
is merely an umpire to make sure that the 
rules of the game are properly played. 

Without going to the opposite extreme 
of an 'inquisitorial system', there is a need 
to achieve a proper balance between the 
two systems, whereby a judge plays a 
more active part before and during trial 
of cases. There is a need to take into 
account the reasons that alienate people 
from a legal system before a sincere effort 
could be launched to reform the present 
system which is  premised on the 
exclusion and alienation of the people. 
Perplexities of post-colonial legal system 
need to be examined thoroughly so as to 
create an organic relationship between 
people and justice system. 

there is a need to 
achieve a proper 
balance between 
the two systems, 
whereby a judge 
plays a more 
active part 
before and 
during trial of 
cases.
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his Review Paper recounts and appraises the Tcontemporary parliamentary debates, policy 
directions and sectoral perspectives put forth 

particularly by the Senate of Pakistan, the Prime Minister's 
Committee on Legal Reforms and National Judicial Policy 
2009 as amended in 2012 aimed at enhancing access to 
justice in Pakistan. While doing so the Paper analyses key 
sections, provisions and issues related to improving 
criminal and civil domains of justice system; identifies key 
areas of inconsistencies; and suggests alternatives 
informing the intentions, directions and initiatives of 
reforming justice sector through legislative and 
procedural interventions. The Report is aimed to serve as a 
backgrounder for the key stakeholders engaged in rule of 
law and justice sector reforms in Pakistan.


